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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,941 


PHOENIX ASSURANCE COMPANY OF NEW YORK 
and 
SOUTHERN SERVICE INC., 


THEODORE BRITTON, 
Deputy Commissioner 
District of Columbia Compensation District 
Bureau of Employees' Compensation, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by the appellants from an order entered|on the 
24th day of June, 1960, by the United States District Court for the Dis- 
trict of Columbia denying appellants' motion for summary judgment and 


granting appellee's motion for summary judgment and dismissing the 
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appellants’ complaint to review the order of the Deputy Commissioner 
of the District of Columbia Compensation District. 


This Court has jurisdiction of this appeal under Title 36, Section 
501, District of Columbia Code, 1951, which makes applicable to the 
District of Columbia the Longshoremen's and Harbor Workers’ Com- 
pensation Act, 33 U.S.C. 901, et seq. 


STATEMENT OF CASE 


On March 10, 1959, the decedent, Richard A. Williams, a resident 
of 2507 Keating Street, Hillcrest Heights, Maryland, was employed as a 
household applicance serviceman for appellant Southern Service Inc. 
His regular hours of employment were from approximately 8:15 a.m. to 
5:05 p.m. He was not authorized to work and be paid for overtime un- 
less he received prior authorization todo so. Appellant Southern Serv- 
ice Inc. furnished him with a panel truck in which he carried his tools 
and materials to make the various service calls in accordance with the 
directions of the Service Department of the employer (J.A. 44). 


Upon the completion of his service calls or the working day, Mr. 
Williams was authorized to drive the truck to his home at the above ad- 
dress. He was also authorized and permitted by his employer to drive 
the truck from his home to the Washington Terminal where he held 
another job from 12:00 o'clock midnight to 8:00 a.m. His authority to 
use the truck also permitted him to drive it from the Washington Ter- 
minal to the warehouse of appellant Southern Service Inc. , 707 Edgewood 
Street, N. E., Washington, D. C., at 8:00 a.m. to report for work. 

Mr. Williams had no authority to use his employer's truck at any other 
time or for any other purpose (J.A. 44-45). 


On March 10, 1959, after having completed his 8-hour workday 
shift at the Washington Terminal. job, Mr. Williams reported to the 
Service Department of appellant Southern Service Inc. at approximately 
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8:15 a.m. He was assigned a number of repair orders, all of which 
with one exception required him to perform work in the homes of appel- 


lant Southern Service Inc.'s customers located in Virginia. Thereupon 
Mr. Williams drove to Virginia and made the several service calls in 
Arlington and Fairfax Counties. He completed his last service call in 
Virginia at approximately 6:15 p.m. at the Leopold residence situated 
just off Route 236 approximately 5 miles beyond Annandale, Virginia 
(J.A. 37, 42-44). 


Mr. Williams did not seek or obtain authority from appellant 
Southern Service Inc. to work overtime on this date (J.A. 44). An 
exhaustive investigation by counsel representing the claimants and rep- 
resentatives of the appellants failed to uncover any clue of the where- 
abouts of Mr. Williams from the time of his completion of the last serv- 
ice call at the Leopold residence at approximately 6:15 p.m. until he was 
observed on Columbia Pike in Annandale, Virginia, headed in the general 
direction of Washington at approximately 11:20 p.m. (J.A.22,26-30,35-48). Mr. 
Williams' wife (a claimant herein) was home all during this evening but 
received no telephone call or other message from her husband during 
this period of time (J.A. 12-13, 15-16). 


A witness, Maude M. Perry, testified that she followed Mr. 
Williams' panel truck from Annandale, on Columbia Pike, approximately 
2 or 3 miles to the Lake Barcroft Bridge. Upon reaching the Lake 
Barcroft Bridge, the truck, operated by Mr. Williams, struck the right 
side of the bridge, veered across the highway and went through the 
bridge on the left side of Columbia Pike (J.A. 20-23). Mr. Williams 
was killed in this accident. The weather was clear and cold, the high- 
way was dry and no other vehicle was involved in the accident (J.A. 23). 
The record contains no explanation or reason for the decedent's truck 
striking the bridge. 


Mr. Williams was not scheduled to report to.work at the Washington 
Terminal at midnight on this night (J.A. 16). The scene of the accident 
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was approximately 7 miles from the Leopold residence where he com- 
pleted his last service call at approximately 6:15 p.m. (J.A. 29-30). 
There is no evidence that he returned to the residence of any of his 
earlier service calls or performed any services for his employer during 
the time between 6:15 p.m. and 11:25 p.m. 


An autopsy study revealed that Mr. Williams’ blood contained . 14% 
alcohol by weight. The only evidence on the effect of the presence of this 
alcohol was contained in the written report of Dr. Oscar B. Hunter, Jr., 
a pathologist of the Oscar B. Hunter Memorial Laboratory, Clinical 
Pathology and Pathologic Anatomy, dated May 18, 1959. The opinion 
expressed by Dr. Hunter in said report was admitted into evidence in lieu 
of his testimony. Dr. Hunter stated that the existence of . 14% alcohol by 
weight in the blood stream would cause a driver to be under the influence 
of intoxicants and would impair his ability to drive. The claimants of- 
fered no evidence on the issue of decedent's intoxication and the part it 
played in his death (J.A. 48-51). 


The Deputy Commissioner held a hearing in this matter on Novem- 
ber 6, 1959, and on January 25, 1960, filed his award and findings in 
which he found that'the death of Mr. Williams arose out of and in the 
course of his employment, was not occasioned solely by intoxicants and 
that he was not engaged in a frolic of his own at such time. Death bene- 
fits in accordance with the Compensation Act were awarded to the widow 
and minor children of the decedent. 


On February'19, 1960, a complaint was filed in the United States 
District Court for the District of Columbia to review and set aside the 
above award of the Deputy Commissioner (J.A. 1-8). Thereafter on 


June 24, 1960, the! appellee's motion for summary judgment was granted, 
appellants' motion ‘for summary judgment was denied and the complaint 
dismissed (J.A. 51). 


This appeal is taken from the order of the United States District 
Court for the District of Columbia of June 24, 1960. 
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STATUTES INVOLVED 


Title 36, Section 501, District of Columbia Code, 1951, 93 U.S.C. 


901, et seq. 


STATEMENT OF POINTS 


1. The findings and award of the Deputy Commissioner in this 
case are not supported by substantial evidence upon consideration of the 


record as a whole. 


2. The order of the U.S. District Court for the Districtjof 
Columbia dated the 24th day of June, 1960, entering summary judgment 
in favor of appellee and dismissing the complaint was erroneous as a 


matter of law. 


SUMMARY OF ARGUMENT 
I 


Mr. Williams’ death did not occur while in the course of his em- 


ployment. 


II 


. Williams’ death did not arise out of his employment. 


m 


. Williams' death was occasioned solely by this intoxication. 


6 
ARGUMENT 
I 


The burden of proof is upon the claimant in a workmen's compensa-~ 
tion proceeding. This burden attaches at the outset of the claim and is 
borne by the claimant throughout the proceeding. Failure to meet the 
burden of proof must result in a denial of the claim. Eschback v. Con- 


tractors, Pacific Naval Air Bases, C.C.A. Ill. (1950), 181 F. 2d 860; 


Furlong v. O'Hearne, D.C. Md. (1956), 144 F. Supp. 266, affirmed 
240 F. 2d 958. 


The claimant is given the benefit of an evidentiary presumption 
that the death or injury arises out of the employment when he has intro- 
duced substantial evidence that the death or injury occurred in the course 
of employment. This presumption is found in Section 20(a), quoted as 
follows: 


"In any proceeding for the enforcement of a claim 
for compensation under this chapter it shall be pre- 
sumed, in the absence of substantial evidence to the 
contrary - (a) that the claim comes within the provi- 
sions of this chapter. . . ." (Longshoremen's and 
Harbor Workerg Compensation Act, 33 U.S.C. 901 
et seq.) 


To enjoy the benefit of this presumption the claimant must first 
prove a substantial connection between the employee's death and his 
employment. The aforesaid presumption cannot be substituted for this 
proof. 


Arthur Larson, the recognized authority in the field of Workmen's 
Compensation, makes the following comments on the effect of the above 
language of Section 20(a), as follows: 


"The sweeping inclusiveness of this language might 
seem at first glance to mean that the mere making of a 
claim is also the making of a prima facie case, as long 
as death or injury is shown to have occurred. The 
New York and Massachusetts courts have not so inter- 
preted these statutes, however. It seems to be necessary 
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to establish some kind of preliminary link with the em- 
ployment before the presumption can attach. Otherwise 
the claimant widow would have merely to say, "My 
husband, who was one of your employees, has died, 

and I therefore claim death benefits', whereupon the 
affirmative burden would devolve upon the employer to 
prove that there was no connection between the death 
and the employment." (Larson on Workmen's Compen- 
sation, Volume I, Page 106, Section 10.33). 


In the instant case the claimants were faced initially with present- 
ing Some evidence to connect Mr. Williams’ death with his employment 
or to place him in the course of his employment at the time of his death. 
The record, however, is devoid of any evidence to support a finding that 
the decedent was within the course of his employment at the time of his 
death. 


It is undisputed that the decedent had no authority to work overtime. 
The interests ofthe employer were fulfilled upon the completion |of the job 
at the Leopold residence at approximately 6:15 p.m. Thereafter the 
decedent's employment required him to immediately drive his employer's 
truck to his home at 2507 Keating Street, Hillcrest Heights, Maryland. 
The decedent was not scheduled to report for work at the Washington 
Terminal at midnight on this night. He, therefore, was not authorized 
to use his employer's truck for any purpose other than to drive |it straight 
home following completion of the Leopold job. 


The record can support only one conclusion, namely, that Mr. 
Williams deviated from the course of his employment for approximately 
5 hours. In this connection the court is faced with two issues: (1) Did 
Mr. Williams’ conduct during the 5-hour deviation preclude him from 
returning to the course of his employment, as a matter of law?) (2) If it 
was legally possible for Mr. Williams to return to the course of his em- 
ployment, is the evidence sufficient to show a return to the course of 


employment, as a matter of fact. 


In determining whether Mr. Williams was precluded as a |matter of 
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law from returning to the course of his employment after a 5-hours devia- 
tion the court should consider the length and nature of his deviation and 
his activities during that period. The only function of employment that 


the decedent had to perform following the completion of the job at the 


Leopold residence was to drive his truck straight home. His failure to 
do so resulted in an impairment of his ability to perform his employment 
and increased its hazards. By consuming alcohol sufficient to reveal a 
test of .14% alcohol by weight in the blood the decedent impaired his 
ability to safely perform his remaining employment function of driving 
the truck home. This misconduct was compounded and the hazards in- 
creased as a result of decedent having to drive his employer's truck late 
at night over unfamiliar highways at a time when he would be more fa- 
tigued and less alert to the dangers of traffic. This is especially true 
when one considers that Mr. Williams had first gone to work at the 
Washington Terminal at midnight on this date and presumably had not 
been to bed for over 24 hours prior to the accident (J .A.12-13). The 
delay of over 5 hours and the consumption of alcoholic beverages were 
so repugnant to the authority of decedent's employer as to make it im- 
possible to return to the course of his employment, as a matter of law. 
Where the incidents of the deviation itself are operative in producing the 
accident, this in itself will weigh heavily on the side of noncompensability. 
(See Larson on Workmen's Compensation, Page 290, Section 19.61). 


In Pasquel v. Coverly, 4N.Y. 2d 28, 148 N.E. 2d 899 (1958), the 
court stated at page 90k, that, 


"Departure from the course of an employment does not 
always depend entirely on whether an employee in making a 
business trip, was on the route to or from the place where 
the business was to be transacted. It may also consist in 
deviation from the procedure which would normally be 
followed in accomplishing the business errand, where the 
death or disability has been the consequence of the devia- 
GO a « ee 
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In Owen v. Hardware Mutual Casualty Co., C.C.A. 5 (1946), 158 
F. 2d 471, the employee, a bakery truck driver, was under instructions 
to take the truck home at the close of each day and park it there for the 
night and not use it for his personal business or during the night. How- 
ever, the employee parked the truck in front of his girl friend's house 
at about 4:30 p.m. after work and did not start home in the truck until 
midnight. He was involved in an accident on the way home. Justice 
McCord, speaking for the court, held that notwithstanding the liberal 
constructions to be given to Workmen's Compensation laws, the employee 
was not entitled to compensation. The employee had deviated from his 
master's business for his own pleasure and thereafter in violation of 
instructions was driving for his own convenience in the night time con- 


fronting hazards which caused his injury. 


Assuming that the conduct of Mr. Williams during his deviation did 
not preclude him from returning to the course of his employment, as a 
matter of law, there is insufficient evidence in the record to show that 
he returned to the course of his employment as a matter of fact at the 
time of his death. The only evidence on this issue is that Mr. | Williams 
was driving in the general direction of Washington, D. C., although ap- 
proximately 20 miles from his home at the time of the accident, The 
inference from this evidence is not sufficient to meet the claimant's 
burden of proof that decedent was in the course of his employment when 
weighed against (1) the decedent's violation of authority to use| the truck; 
(2) his 5-hour deviation; (3) consumption of alcohol, and (4) voluntary 
assumption and creation of increased dangers. 


It is obvious that the decedent's conduct constituted a material 
deviation from his employment. The nature of the deviation was com- 
pletely divorced from decedent's employment activities, as neither the 
conduct of imbibing in alcoholic beverages, use of the truck for personal 
reasons or the delay was authorized by the employer. In view/of these 


facts, to affirm the finding and award of the Deputy Commissioner would 
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permit the decedent or his beneficiaries to benefit for his willful mis- 
conduct. 


na 


Assuming, without admitting that the decedent was within the course 
of his employment at the time of his death, did the appellants rebut the 
presumption that the death arose out of the employment? If the presump- 
tion has been rebutted by substantial evidence, then the claimants have 
failed to meet their burden of proof that the death arose out of the employ- 
ment, since no evidence was presented on this point by the claimants. The 
presumption in favor of claimants under Section 20 (a) does not have the 
attribute of evidence in claimant's favor, but shifts the burden of going 
forward with the evidence to overcome the presumption. Liberty Mutual 
Insurance Co. v. Donovan, D.C. D.C. 1954, 124 F. Supp. 320. Its only office 
is to control the result where there is an entire lack of competent evidence, 
and where competent evidence has been introduced by the carrier on the 
question of lack of causal connection between the employment and death, 
the presumption drops out and the question must be determined by the 
Deputy Commissioner on the basis of all the evidence before him. See 
Nardi v. Willard, D.C.N.Y., 1957, 156 F. Supp. 425. 


Larson of Workmen's Compensation at page 41, Section 6.00 defines 


“arising out of employment" as follows: 


"The two components of the almost-universal coverage 
formula—'arising out of’ and ‘in the course oft employment— are 
usually said to be separate tests which must be independently 
satisfied. Most courts in the past have interpreted ‘arising out 
of employment’ to require a showing that the injury was caused 
by a peculiar or increased risk to which claimant, as distinct 
from the general public, was subjected by his employment. An 
important and growing group of jurisdictions have modified this 
to accept a showing merely that the risk, even if common to the 
public, was actually a risk of this employment. A few are be- 
ginning to apply the ‘positional-risk' test, under which an injury 
is compensable if it would not have happened but for the fact 
that the conditions or obligations of the employment put claimant 
in the position where he was injured.” 
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There is no direct evidence as to the cause of the decedent's 
truck striking the bridge. No other vehicle was involved and there was 
no evidence of a mechanical defect on the truck. The conditions of the 
highway and weather did not enter into the accident. It can be assumed 
that the decedent's will to live was sufficiently strong, that he did not 
intentionally drive into the bridge. The only substantial evidence of the 
cause of the decedent's vehicle striking the bridge was his impaired 
ability to drive as a result of the alcohol in his system. (JA 48-51). 
The alcohol, of course, was consumed during his deviation and in viola- 
tion of employer's instructions. The foregoing coupled with other 
dangers resulting from the decedent's violation of authority, namely, 


excess fatigue and increased driving hazards support an inference that 
the death did not arise out of the employment. This substantial jevi- 
dence is sufficient to rebut the evidentiary presumption of Section 20 (a) 


and the claimants were required to produce evidence to counteract 
appellants' evidence. This was not done. 


The presumption having dropped from the case, the only substan- 
tial evidence of the cause of the accident is that decedent's truck struck 
the bridge as a result of the impairment of his ability to drive from the 
amount of alcohol in his system. The Deputy Commissioner should 
make his finding on the basis of this evidence and deny the claim since 
claimants have fallen short of meeting their burden of proof on this 


issue. 


I 


Section 20(c) of the Act states that in a claim for compensation it 
shall be presumed in the absence of substantial evidence to the contrary 
that the injury was not occasioned solely by the intoxication of the 
injured employee. This is the strictest type of statute, which requires 
a showing that intoxication was the sole cause of the injury and because 
of the severe burden of proof, there have been few denials of compensa- 
tion under this defense. Some courts have gone so far as to imply that 
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the employee must drink himself to death before the presumption is 
rebutted and the defense recognized. 


Many courts have analogized between a situation where an em- 
ployee suffers a fall due to an attack of epilepsy with a situation where 
an employee suffers a fall due to intoxication. It is argued that when- 
ever an intoxicated workman falls from a stairway or other height, the 
employment has contributed to the severity of the injury by placing him 


in that dangerous position. However, the Court of Appeals of New York 


in expressing its views in connection with the claim of a workman who 
fell from a bridge girder while intoxicated stated: 
"Tf, in a perfectly safe place, the employee falls because 

he is drunk and injures himself, it is clear that the injury 

resulted solely from the intoxication, but it would be unreason- 

able to deny compensation only in such cases. Here death was 
due to the fall from the bridge girder, but if the fall was due 
solely to the intoxication of the employee the case does not 

come under the act. . . . If the board reaches the conclusion 

on the evidence that Shearer was drunk at a place where if he 

fell he would probably be killed, and that he fell owing to his 

drunkenness, compensation should be denied." Shearer v. 

Niagara Falls Power Co., 242 N. Y. 70, 150 N.E. 604 (1926). 

It is obvious that there is a clear distinction between the example 
of an employee suffering an injury from a fall after an epileptic attack 
and an employee suffering an injury or death resulting from his intoxi- 
cation while performing the duties of his employment. The employer 
takes the workman as he finds him and thus assumes the risk incident 
to an epileptic employee. But the employer hires a sober workman who 
later makes himself drunk. If the voluntary intoxication of the employee 
starts the chain of causation which results in the injury or death, it is 
the sole cause of the injury or death notwithstanding accompanying risk 
incidental to the employment. 


There being no other vehicle involved, no evidence to support a 
finding of mechanical failure or defect, or any plausible explanation of 
the accident, was the accident occasioned solely by intoxication of the 
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decedent? The evidence is undisputed that the decedent hada .14 per 
cent alcohol content by weight in his blood stream at the time of his 
death. The only evidence in the record on the effect of such an alcohol 
content on a person is the report of Dr. Oscar B. Hunter, Jr. Dr. 
Hunter, an expert in the field of pathology, expressed the opinion that a 
person having a .14 per cent alcohol content by weight in his blood 
stream would be under the influence of intoxicants which would impair 
his ability to drive. Such evidence clearly rebuts the presumption of 
Section 20(c). The burden of going forward with evidence on ae issue 
thus shifted to the claimants. 


The claimants attempted to meet the above burden and evidence 
by urging upon the Deputy Commissioner the use of Public Law |85-33, 
85th Congress, S. 969 March 4, 1958, which states that a finding of .15 
per cent alcohol will constitute a prima facie case of driving under the 
influence of intoxicants, beyond a reasonable doubt, in the District of 
Columbia. (JA 48-49). The foregoing is for use in determining 
criminal responsibility for violation of penal code or ordinances and 
obviously has no relevancy in this proceeding. It is, therefore, unneces- 
sary to consider the substantial conflict of laws question involved in its 


application since the accident herein occurred in Virginia. 


The subject of the above statute, however, does shed some light 
on the issue of whether the decedent's ability to drive was impaired by 
.14 per cent alcohol blood test. The District of Columbia and many 
other jurisdictions, after exhaustive studies, have adopted .15 per cent 
as the value of alcoholic content for use in its criminal proceedings. 

In such proceedings the accused must be proven guilty beyond a/reason- 
able doubt. This requirement of proof is much stricter than the proof 
by a "preponderance of the evidence" required in civil proceedings. 
Therefore, one can only conclude tmt if a .15 per cent blood test is 
prima facie proof of intoxication beyond a reasonable doubt, evidence of 
-14 per cent blood test more than meets the requirements of the 
standard of proof in a civil proceeding. 


14 


The evidence of the appellants, having rebutted the presumption of 
Section 20(c) and the claimants not having presented any evidence on 
this issue, the Deputy Commissioner should make his finding on the 
basis of the evidence before him. 


CONCLUSION 


It is respectfully submitted that the findings of the Deputy Com- 
missioner are not supported by substantial evidence and the Trial Court 
erred in overruling appellants’ motion for summary judgment and 
granting appellee's motion for summary judgment. 


| Respectfully submitted, 


| JOHN A. BECK, ESQ. 


605 Southern Building 
Washington 5, D. C. 
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JOINT APPENDIX 


[ Filed February 19, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PHOENIX ASSURANCE COMPANY 
OF NEW YORK 

1511 K Street, N. W. 

Washington 5, D.C. 


and 


SOUTHERN SERVICE INC. 
a corporation 

707 Edgewood Street, N. E. 
Washington 17, D.C. 


Plaintiffs 


vs. : Civil Action No. 512-'60 


THEODORE BRITTON 

Deputy Commissioner 

District of Columbia Compensation 
District 

Bureau of Employees' Compensation 

1156 - 15th Street, N. W. 

Washington 25, D.C. 


Defendant 


COMPLAINT FOR REVIEW OF COMPENSATION AWAR 


AND INJUNCTION AGAINST ENFORCEMENT THEREO 


1. Jurisdiction is vested in this Court by virtue of Title 
tion 921, U.S.C.A., The Longshoremen's and Harbor Workers' 


33 Sec- 
Compen- 


sation Act made applicable to the District of Columbia by an act of 


Congress approved May 17, 1928. 


2. The plaintiff Phoenix Assurance Company of New Yor 
body corporate having an office and doing business in the District of 
Columbia. The plaintiff Southern Service Inc. is a body corporate doing 


kisa 
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business in the District of Columbia. 

3. The defendant, Theodore Britton, is a Deputy Commissioner, 
for the District of Columbia Compensation District, Bureau of Em- 
ployees' Compensation. 

4. On March 10, 1959, Richard A. Williams, raneniy of 2507 
Keating Street, Hillcrest Heights, Maryland, was employed by Southern 
Service Inc. as a household service appliance repairman. At the time 
aforesaid the plaintiff Phoenix Assurance Company of New York insured 
the liability of the employer for compensation under the Longshoremen's 
and Harbor Workers' Compensation Act. 

5. On March 10, 1959, employee Williams’ regular workday in the 
employment of plaintiff Southern Service Inc. was from 8:15 a.m. until 
5:05 p.m. Employee Williams was not authorized to work and be paid 
for overtime after 5:05 p.m. unless he obtained prior permission and 
authorization from his employer. The employer did not authorize em- 
ployee Williams to work overtime on March 10, 1959. The employer 
furnished employ¢e Williams with a panel truck for use in hauling his 
tools and materials and for transportation between job sites. Williams 
was permitted to drive said truck from the site of his last job or his 
employer's plant to his home; from his home to a second job commenc- 
ing at midnight at the Washington Terminal Company; and, at 8:00 a.m. 
from the Washington Terminal Company to the employer's plant. Em- 
ployee Williams had no authority or permission to use the panel truck 
at any other time'for any purpose. On the night of March 10, 1959, em 
ployee Williams was not scheduled to report for his second job at 
Washington Terminal Company at midnight. Employee Williams com- 
pleted his last appliance service call in Fairfax County , Virginia, at 
approximately 6:15 p.m. on March 10, 1959. At approximately 11:30 
p-m., employee Williams was killed when he drove his employer's 
truck into the Lake Barcroft Bridge on Columbia Pike, Fairfax, Vir- 


ginia. The bridge is located approximately 5 miles from the scene of 


employee Williams' last job site. No other vehicle, weather conditions 
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or road conditions was involved in the cause of the accident. A post- 
mortem blood test revealed a .14 per cent alcohol by weight in the 
bloodstream of employee Williams. A comprehensive investigation 
failed to reveal the whereabouts of employee Williams between 6:20 p.m. 
and 11:30 p.m. on March 10, 1959. 
A claim for compensation benefits under the District of Columbia 
Workmen's Compensation Act was made by Grace M. Williams, widow, 
Paul Richard Williams and Stephen Craig Williams, surviving minor 
children of the deceased employee Richard A. Williams. A formal 
hearing was held in this matter before Theodore Britton, Deputy Com- 
missioner, on November 6, 1959, in which testimony was taken and 
exhibits incorporated into the record. 
6. Pursuant to the above hearing and on the basis of the] record 
compiled therein, the defendant Theodore Britton, Deputy Commissioner, 
made findings of fact and award of compensation benefits to the claimants 


dated the 25th day of January 1960, a copy of which is attached hereto. 
Plaintiffs allege that saidfindings of fact and award are not supported by 
substantial evidence on the record considered as a whole, are not in 


accordance with law, are arbitrary and capricious and founded on 
speculation. 
WHEREFORE the plaintiffs pray: 
1. That the original transcript of the testimony taken at/the 
formal hearing, original reports, depositions and exhibits referred to 
in paragraph 6 of this Complaint be filed in this cause and be made a 
part of this Complaint. 
2. That the said Theodore Britton, Deputy Commissioner, be 
enjoined temporarily and permanently from enforcing or attempting to 
enforce the aforesaid award of compensation. 
3. That this Honorable Court wholly suspend or set aside said 
award and dismiss the claim for compensation. 
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4. That plaintiffs have such other and further relief as is just. 
FROST & TOWERS 
By /s/ John A. Beck 


605 Southern Building 
Washington 5, D.C. 
Attorneys for Plaintiffs 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation : 
under the District of Columbia Workmen's 
Compensation Act 


(Richard A. Williams, deceased employee) * COMPENSATION ORDER 
GRACE M. WILLIAMS, widow : AWARD OF 
PAUL RICHARD WILLIAMS and STEPHEN : DEATH BENEFITS 
CRAIG WILLIAMS, surviving minor children ~ 
Claimants - CASE NO. 23800-13 
vs. : Fatal 
SOUTHERN SERVICE, INC. 


oe es 


Employer : 


PHOENIX ASSURANCE COMPANY OF 
NEW YORK 


Insurance Carrier : 


Such investigation in respect to the above-entitled claim having 
been made as is considered necessary , and a hearing having been duly 
held in conformity with law, the Deputy Commissioner makes the 
following 


FINDINGS OF FACT 
That on March 10, 1959, and for several years prior thereto, 
Richard A. Williams, hereinafter referred to as "employee", was in the 
employ of the employer above named, whose address is 707 Edgewood 
Street, Northeast, Washington, District of Columbia; that the employer 
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was subject to the provisions of an Act of Congress approved May 17, 
1928, entitled, "An Act to provide compensation for disability or death 
resulting from injury to employees in certain employments in the Dis- 
trict of Columbia, and for other purposes"; that the liability of/the em- 
ployer for compensation under the said Act was insured by the) Phoenix 
Assurance Company of New York. 
That on the said day the employee herein, while operating the 
employer's motor truck, sustained personal injury when the said truck 
crashed through a bridge railing and fell into a ravine, as a consequence 
of which he suffered trauma, including cerebral concussion and shock, 
resulting in his death on the same day. 
That the employment of the employee by the employer was as a 
household appliance service and repair man; that the service and repair 
work performed by the employee for the employer was accomplished 
by him in the homes of the employer's customers and not in the em- 
ployer's shop or place of business; that the employer furnished the 


employee with a motor truck for his use in getting to and from the 
homes of its customers and to transport the tools and machine parts 
used by him in performing the duties of the employment, and the em- 
ployee had full time custody and control of the said vehicle in the per- 
formance of the duties of the employment and he used it for transporta- 


tion between his home and the employer's place of business; that the 
employee's regular work day in the employment was from 8:15 a.m. un- 
til 5:05 p.m., but that on occasions he was required to work beyond the 
regular quitting time. 
That in addition to employment by the employer, as found above, 
the employee worked as a mechanic for another employer from 12 mid- 
night until 8:00 a.m.; that the employer herein was aware of the em- 
ployee's employment by another employer, as found above, and per- 
mitted the employee to use its said truck in getting to and from such 
other employment. 
That on March 10, 1959, the employee reported to the office of 
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the employer herein at the regular time for beginning his work duties in 

the employment; that after the employee had been given a number of work 
orders, all of which with one exception required him to perform work in the 
homes of the employer's customers located in Virginia, he proceeded to 
drive the employer's truck to that State and to perform the work assigned 

to him; that during the said day the employee called at the homes of a number 


of the employer's customers, using the employer's truck for transportation, 


and he performed services in a workmanlike manner; that the employee 
left the home of the last customer for whom he performed service some 
time after 6:00 p.m. on the said day, still using the employer's truck for 
transportation; that later on the said day, a few minutes after 11: 00 p.m., 
the employer's truck, being operated by the employee, was observed pro- 
ceeding in the general direction of his home at a point in the State of Vir- 
ginia between the area wherein the employee performed services for the 
employer, as found above, and his said home; that at such time the employee 
was operation the said truck in an orderly manner and at a reasonable speed; 
that, thereafter, the employee continued to operate the said truck in an or- 
derly manner and at a reasonable speed in the direction as found above 
for a distance of approximately two and one-half miles when, at a few min- 
utes before 11:30 p.m. on the said day, the said truck crashed through the 
railing of a bridge over a ravine to the right of the direction in which it 
was proceeding, swerved to the left and ran through the opposite railing of 
the bridge and fell with the employee, as a consequence of which he sustained 
personal injury resulting in death on the same day, as found above. 

That following the employee's death an examination of his blood by 
a physician showed it to contain alcohol, but that his injury and death were 
not occasioned solely by intoxication; that the employee was operating the 
employer's truck on a direct route between the area in which he performed 
work duties for the employer and his home, in a manner required of him 
by the employment, when he sustained the fatal injury; that the employee 
was not engaged in a frolic of his own at such time. 

That the death of the employee arose out of and in the course of 
the employment. 
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That written notice of death was not given to the employer within 
thirty days, but that the employer had knowledge of the death and has not 
been prejudiced by the lack of such written notice. 

That the average weekly wages of the employee herein at the time 
of the injury were in excess of $81. 

That Mrs. Grace M. Williams, who was born on June 25, 1928, and 
married to the employee on January 2, 1948, is the surviving wife of the 
employee and as such she is entitled to death benefits at the rate of $28.35 
per week (35 per cent of $81) beginning March 10, 1959, and continuing 
subject to the limitations of the Act; that Paul Richard Williams, who was 
born on September 25, 1948, and Stephen Craig Williams, who was born on 
November 23, 1954, are the surviving minor children of the employee and 
as such they are entitled to death benefits at the rate of $12.15 each per week 
(15 per cent of $81) beginning March 10, 1959, and continuing subject to 
the limitations of the Act; that death benefits due the minor children of the 
employee shall be paid to Mrs. Grace M. Williams, their mother and 
natural guardian; that accrued death benefits due Mrs. Grace M. Williams 
in her own behalf and in behalf of Paul Richard Williams and Stephen Craig 
Williams at the combined rate of $52.65 per week from March 10, 1959, to 
January 11, 1960, inclusive, 44 weeks, amount to $2,316.60. 

That funeral services were rendered in behalf of the employee by 
James T. Ryan, Inc., Undertakers, 317 Pennsylvania Avenue, Southeast, 
Washington, D. C., the reasonable cost of which was $842.25, bill for which 
expenses has been paid by Mrs. Grace M. Williams; that the employer and 
the insurance carrier are liable for the payment of $400 as reasonable 
funeral expenses. 

That the employer and the insurance carrier have paid nothing as 
death benefits. 

Upon the foregoing findings of fact, the Deputy Commissioner makes 
the following 


AWARD 
That the employer, Southern Service, Inc., and the insurance car- 
rier, Phoenix Assurance Company of New York, shall pay death benefits 
to Mrs. Grace M. Williams in her own behalf and in behalf of Paul Richard 
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Williams and Stephen Craig Williams as follows: 44 weeks at the combined 
rate of $52.65 per week from March 10, 1959, to January 11, 1960, inclusive, 
in the amount of $2,316.60, which amount is due and payable forthwith, and 
thereafter shall continue payments of death benefits to Mrs. Grace M. Wil- 
liams in her own behalf and in behalf of Paul Richard Williams and Stephen 
Craig Williams at the combined rate of $52.65 per week, payable in bi- 
weekly installments subject to the limitations of the Act or until further 
order of the Deputy Commissioner. 

The employer and the insurance carrier shall also pay to Mrs. 
Grace M. Williams the sum of $400 as reasonable funeral expenses. 

A fee for legal services rendered the claimants in connection with 
this claim is approved in favor of Attorneys M. Edward Chozick and John 
J. McBurney in the amount of $1,000, such sum to be a lien upon and paid 
out of this award. 


Given under my hand at Washington, D.C., 
this twenty-fifth day of January, 1960 


/s/ Theodore Britton 


Deputy Commissioner 
District of Columbia 
Compensation District 


[Proof of Service] 


[Filed April 29, 1960] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


Comes now defendant Theodore Britton, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Department of Labor, 
by his attorney, the United States Attorney for the District of Columbia, 
and moves the Court to enter judgment for defendant on the ground that 
there is no genuine issue as to any material fact and that defendant is 
entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is a certified copy of the 
transcript of proceedings before the Bureau of Employees' Compensation, 
Department of Labor, on November 6, 1959, In the Matter of Richard A. 
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Williams, Docket No. 23800 - 13F, together with exhibits and deposition of 
Grace Mary Williams. 


/s/ Oliver Gasch 
OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 

HAROLD C. NYSTROM EDWARD P. TROXELL 
Acting Solicitor of Labor Principal Assistant United States 
Attorney 


HERBERT P. MILLER /s/ John F. Doyle 
Assistant Solicitor JOHN F. DOYLE 
Assistant United States Attorney 


ALFRED H. MYERS /s/ Ellen Lee Park 
JAMES EDWARD HUGHES ELLEN LEE PARK 
Attorneys Assistant United States Attorney 


U. S. Department of Labor Attorneys for Defendant Britton 
Of Counsel 


[Filed May 13, 1960] 


PLAINTIFFS' OPPOSITION TO DEFENDANT'S en 
FOR SUMMARY JUDGMENT AND PLAINTIFFS' CROS 
MOTION FOR SUMMARY JUDGMENT 


_ MOTTON OS ee ee 
Come now plaintiffs, by and through their attorneys, Frost & Towers 
and oppose defendant's Motion for Summary Judgment and move the Court 
for summary judgment in favor of the plaintiffs on the ground that there is 
no genuine issue as to any material fact and that plaintiffs are |entitled to 
judgment as a matter of law as more fully set forth in the Memorandum of 
Points and Authorities attached hereto and made a part hereof} 


* * * * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DEPARTMENT OF LABOR 


WORKMEN'S COMPENSATION COMMISSION 
In the Matter of: 
RICHARD A. WILLIAMS | 
v. ) : Case No. 23800-13-F 
SOUTHERN SERVICE, INC. 
(D/A 3/10/59) 


Washington, D. C. 
Friday, July 10, 1959 


Deposition of GRACE MARY WILLIAMS, called for examination 
by counsel for the employer and the insurance carrier in the above-en- 
titled case, in Room 605, Southern Building, Washington, D. C., beginning 
at 3:15 p.m., before Douglas Tepper, a notary public in and for the District 
of Columbia, when were present on behalf of the respective parties: 
* * * * * 
GRACE MARY WILLIAMS 
was called as a witness by counsel for the employer and the insurance 
carrier and, having been first duly sworn by the notary public, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
MR. PYNE: At the outset, let me state for the record this is stipu- 


lated by counsel, I believe, that this deposition may be used as evidence in 


any hearing -- 
MR. McBURNEY: Yes. 
MR. PYNE: -- before the Workmen's Compensation Commission. 
MR. McBURNEY: The claimant will so stipulate. I am speaking 


in behalf of her. We will so stipulate. 
* * * 
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[BY MR. PYNE: } 
Q. All right. Now, where was your husband employed at the time 
of the accident, to your knowledge? A. Southern Wholesalers. Railroad; 
Washington Terminal. 
MR. McBURNEY: May I interject? It's called the Washington 
Terminal Company. At the roundhouse. 
MR. PYNE: Washington Terminal ? 
MR. McBURNEY: He had two full-time jobs. 
MR, PYNE: I wanted her to tell me. 
BY MR. PYNE: 
Q. He had two full-time jobs? A. Yes. 
Q. One at Southern Wholesalers and the other at Washington Ter- 


minal Company? A. That's right. 
* * * * * 


Q. What were his hours of employment in the month before the 
accident at Washington Terminal Company? A. 12 to 8. 


Q. 12 midnight to 8 in the morning? A. That's right. 
Q. And what were his hours at Southern Wholesalers during the 
month before the accident? A. 8:30 I think they start -- I don't know for 
sure -- in the morning, until 5:15. That's the hours. 
Q. So that he would go to work at midnight at Washington Terminal 
Company and work till 8 in the morning? A. Uh huh. 
Q. And then he would go from there to his place of employment 
at Southern Wholesalers? A. That's right. 
Q. And he would work there from 8:30 to 5:15? A. Well, he'd 
work over. He was usually late. 
Q. Well, I'll go into that. Were his hours set at 8:30 to 5:15? Did 
he work a certain number of hours per day? A. He worked till he com- 
pleted his jobs, calls. 
Q. Then I take it he wasn't employed at a given place? He was a 
route man? Is that the idea? A. Uh huh. 
Q. Ora man who -- A. He was on the road. 
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Q. -- who didn't work in the office there? A. On the road. 

Q. All right! Now, you say that he was very often -- that he 
worked late. Now, how late beyond 5:15 did he usually work? A. Well, 
7, 7:30. 

* * * * * 

Q. All right. How many days would you say he got home later 
than 7 during that month before he died? A.I don't know. 

Q. Well, you have some idea? You have some idea, don't you? 
A. Let's say he was hardly ever home when he was supposed to be at 5:30. 

Q. That doesn’t tell me anything, because I -- A. Well, see, they 
would give him anywhere from seven to eight calls, and he was supposed 
to work till he completed all of them. 

* * * * * 

Q. So it would have been unusual for him to get home later than 
7:30? A. Oh, no. It wouldn't be unusual. 

Q. Well, if it wasn't unusual certainly you must peeps some 
day -- A. Well, within that month I can't say. 

Q. All right. Well, how about within six months before? A. But 


let's say as long as he had been working for Southern Wholesalers I'd 


say there has been days he'd come home even at 8: 30 and sometimes later 
than that. 
* * * x * 

Q. When was the last time you saw him before the accident ? 

A. The night before when he went to the railroad. About 11:30 
the night before. 

Q. About 11:30 the night before? A. Yes. 

Q. Had you fixed dinner for him that night? A. Yes. 

Q. Did he telephone you at any time -- A. No. 

Q. -- between then and the time of his death? A. (Shaking head 
negatively.) 

Q. Did he show you any list of people that he had to call on that 
day? A. No. 

Q. That is, on the day of the -- A. No, I don't see him when he goes 
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from the railroad on to the next job. I don't see him till that evening. 
Q. Did he tell you what his last job was or approximately how 
late he'd be for dinner? A. The day of the accident ? 
Q. Yes. A. No. 
Q. He didn't telephone you from work? A. No. 
Q. He didn't contact you in any way between the time you last saw 
him and the time of his death? A. (Shaking head negatively.) 
Q. So you have no idea where he went from the railroad? Asa 
matter of fact, you didn't see him since 11:30 the night before? | A. That's 
right. 
Q. All right. Have you since the accident contacted any people who 
you've been told were people that he saw? A. No. 
Q. Have you asked any agent or anybody else to do it for/you or 
your attorney to check with these people? 
MR. McBURNEY: We have discussed it, but I have never really -- 
She's never authorized me to do it, nor have we gone on any fishing expedi- 
tion, because it’s still been a mystery to us up to today. 
BY MR. PYNE: 
Q. Well, you haven't-- what I'm getting at is have you personally 
had any conversations with any of the people, any of the customers of Southern 
Wholesalers or other persons, that he may have visited to do work or other- 
wise see on that day? A. No. 
Q. All right. Do you know the names of any people -- A. No. 
Q. -- that he saw on that day? A. (Shaking head negatively.) 
Q. All right. Did your husband drink? A. Occasionally. 
Q. When you say "occasionally," would he have a drink every day, 
would you say? A. Oh, no. 
Q. How often would you say he'd have some kind of alcoholic bever- 
age? A. Maybe once or twice a week. 
Q. And would that usually be beer or -- A. Beer. 
Q. -- something harder? A. Only drank beer. 
Q. He never drank any liquor, any whisky, Scotch, bourbon, gin? 
A. Once in a great while, but it was beer he liked. 
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Q. Had he ever come home from work in an intoxicated condition ? 
A. From work? 
Q. Yes. A. (Shaking head negatively.) 
* * * * * 
Q. Now, did he have the use of a truck of the Southern Wholesale 
Company? A. Yes. He had it all week. 
Q. And what kind of truck was that? A panel truck? What they call 
a panel truck? A. Yes. 
Q. And you say he had had it all week before the accident? A. Oh, 
he has it all the time. He had it. 
MR. McBURNEY: Explain what you mean by that. 
THE WITNESS: He had it seven days a week. The truck was just 
like his own. Put it that way. 
BY MR. PYNE: 
Q. So he had 'the truck all the time -- A. All the time. 
Q. -- before the accident? How long had he had it before the acci- 
dent would you say? Was it a matter of months or a matter of years or 
what? A. You mean the truck he was killed in? 


Q. Well, that truck or any other truck furnished by his employer. 
MR. McBURNEY: Let me explain for your benefit that this was not 
his normal truck. His truck was being repaired. 
THE WITNESS: That's right. 
MR. McBURNEY: He had a different truck. 
BY MR. PYNE: 
Q. All right. For how long a period would you say before the acci- 


dent had he used as a personal truck or vehicle one furnished by his em- 
ployer ? 

MR. McBURNEY: Just a minute. You're assuming a fact that's 
not in evidence. You said where he had used as a personal truck. There's 
no evidence he used it personally. She said the company gave him the 
truck seven days a week. 

MR. PYNE: She said he had it as if his own. 

THE WITNESS: It was out in front of the house. That's what I 
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meant by that. It was just there. He brought it home. He took|it to work. 
BY MR. PYNE: 
Q. Well, that's all I'm getting at. I'm not trying to put any words 
in your mouth. All I want to know is how long had that type of arrange- 
ment been going on with any kind of truck? A. Always. 
Q. All right. For as long as he worked with Southern Whoesalers ? 
A. That's right. 
Q. So whenever he was working for Southern Wholesalers he had 
a truck at his disposal and he came home in it and he went to work actually 
at the Washington Terminal in that truck? A. That's right. 
Q. And then he presumably went from Washington Terminal back 
on the job in that truck? Is that right? A. Yes. 
Q. Wherever he went on the days he worked he had that truck? Is 
that true? A. That's right. 
* * * * * 
Q. Now, the particular truck that was involved in this accident, 
how long had he been driving that, would you say, before the accident? A. 
I think it was about a week. 
Q. About a week? A. I think. I don't know for sure. 
Q. Was this a new truck that was furnished him or just a temporary 
replacement truck? A. I imagine it was just furnished to him mntil his 
was fixed. 
Q. Well, then, that's what I was getting at. In other words, his 
regular truck-- A. Was being repaired. 
* * * * * 
Q. Can you in any way account for his whereabouts between say 
6 o'clock on the evening of the accident and the time of the accident? A. 
No. 


Q. Nobody has told you where he was? A. (Shaking head negatively.) 
Nobody knows as far as I know. 
Q. He never made any statement to you the night before he left 


that he was going to be late the next night? A. No. 
* * * * 
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Q. All right. Let me ask you this: Did you think it was unusual 
before you first got that first phone call -- Did you think it was unusual 
that your husband wasn't home at that time? Were you concerned about 
his not being home? A. I fell asleep, to be truthful with you. 


Q. What time did you fall asleep approximately? A. I guess it 


was around ten. 

Q. Well, was it -- A. I was reading a book and I just fell asleep. 

Q. Well, were you concerned before you fell asleep since your 
husband usually was home much before ten? A. Oh, I wondered where he 
was. 

Q. He hadn't done this though in a long time, had he? A. No. 

Q. All right. Now, do you have any facts or evidence concerning 
his whereabouts between -- well, at any time on the day, let's say between 
six o'clock in the evening and 11:15 on the night of the accident ? A. No, 
I don't. 

Q. You don't have any clues or hints which we could trace down 
and find where he was? A. No, I don't. I don't know anything about it. 

* * * * * 
CROSS EXAMINATION 
BY MR. McBURNEY: 

Q. What were his normal days off at the ee A. Normal 
days off at the Terminal? 

Q. Yes. A. Two. 


Q. What days were they? A. Tuesday and Wednesday. 
* * * * * 


—_ 
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U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 


Before the Honorable Theodore Britton 


(RICHARD A. WILLIAMS, deceased employee) 
GRACE M. WILLIAMS, widow 

PAUL RICHARD WILLIAMS, 

STEPHEN CRAIG WILLIAMS, minor children, 


Case No. 
Claimants : 23800-13F 


vs. 
SOUTHERN SERVICE, INC. 
Employer 
PHOENIX ASSURANCE CO. OF NEW YORK 
Insurance Carrier 


Pursuant to notice, this matter was heard before the Honorable 
Theodore Britton, Deputy Commissioner, Bureau of Employees’ Com- 
pensation, U. S. Department of Labor, at Washington, D. C., on the 6th 
day of November, 1959, at 10 o'clock, a.m. 

* * * * * 
PROCEEDINGS 

THE DEPUTY COMMISSIONER: The hearing in this case is being 
held upon the application of the claimant, Mrs. Grace M. Williams, widow 
of Richard A. Williams, deceased employee of Southern Service, Incor- 
porated, the address of which is 707 Edgewood Street, Northeast, Wash- 
ington, D. C. 

Mrs. Williams lives at 2507 Keating Street, Hillcrest Heights, 
Maryland. On April 14, 1959, Mrs. Williams filed a claim in her own be- 
half, and in behalf of her minor children Paul Richard, and Stephen Craig, 
against the Southern Service, Inc., for death benefits under the District 
of Columbia Workmen's Compensation, alleging that the death on March 
10th, 1959, of her husband, Richard A. Williams, arose out of, and in the 
course of his employment by the said company, as an appliance service- 


man, at an average weekly wage in excess of $81.00. 
* * * * 
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12 BERNARD A. HASSETT, 
was called as a witness for and on behalf of the Claimants, and having been 
duly sworn by the Deputy Commissioner, assumed the witness stand, and 
upon examination, testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. CHOZICK: 
Q. Mr. Hassett, do you know, or did you know the decedent, Richard 
Williams? 
* * * * * 
Q. And then after meeting him at this foster home, did you get to 
meet him at other times, other places and occasions? A. I worked with 
Mr. Williams. 
Q. Where did you work with him? A. I worked on the Washington 
Terminal Company with Mr. Williams. 
Q. And where is the Washington Terminal Company, is that Union 
Station where you worked? A. Yes, Union Station, but we worked at the 
Roundhouse. 
Q. Where is the Roundhouse? A. That's at New York Avenue and 
Fenwick Street. 
Q. What were the hours of your employment there? A. We worked 
from midnight until eight a.m., in the morning. 
Q. From 12 p-m., until 8 a.m., in the morning? A. Right. 
Q. Mr. Williams worked there also? A. Mr. Williams was employed 
there as a machinist also. 
Q. How many years did you work there, that is, with Mr. Williams ? 


A. I worked -- let's see, he came in -- approximately twelve years, outside 


of the time I left for the service. 
Q. You both worked there together for twelve years, is that right ? 
A. We both worked -- I'd been there longer. 
* * * ae * 
Q. Did Mr. Williams used to report to work regularly on his job 
with the Washington Terminal? A. Well, when I was on the twelve to eight, 


yes, sir. __- 
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Q. What would be his condition when he reported to work? A. 
Same as mine; ready to work. 
Q. Did you ever see him come in under the influence of alcohol ? 
A. No, sir. 
Q. Did you ever see him take a drink or imbibe in spirits during 
working hours? A. No. sir. is 
Q. The death certificate on Mr. Williams shows he died on March 
10, 1959, when was the last time you saw Mr. Williams? A. At the time 
of Mr. Williams’ death, I was on four to twelve, I had changed tricks, 
and I think I saw Mr. Williams Monday morning or Sunday morning -- I'm 
a little hazy as to when it was, Sunday. 
Q. Just state what you know. A. Sunday or Monday. 
Q. What was his condition then? A. He was in good condition. 
* * * * * 
Q. Then you saw him either on Sunday, March 8th, or Monday, 
March the 9th, 1959? A. Yes, sir, one of those two days. 
THE DEPUTY COMMISSIONER: All right. 
BY MR. CHOZICK: 
Q. What was his condition then? A. Good. 
Q. Did he make any complaints to you about not feeling well, or 
anything like that? A. No, sir. 
Q. Was he sober? A. Yes, sir. 
Q. Were you also a social acquaintance of Mr. Williams? A.I 
have known Mr. Williams for a number of years, and have been a social 
acquaintance, and at one time I was a gang foreman on the Terminal while 
Mr. Williams was under my supervision. 
Q. Did you ever visit Mr. Williams at his home? A. I) have been 
at Mr. Williams' home, yes, sir. 
* * * * 
JOHN FRANCIS BARRY, 
was called as a witness for and on behalf of the Claimants, and having 
been duly sworn by the Deputy Commissioner, assumed the witness stand, 


and upon examination testified as follows: 
* * * 
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DIRECT EXAMINATION 
BY MR. CHOZICK: 


Q. Mr. Barry, did you know the decedent, Richard Williams ? 
A. Yes, I did. 
Q. How long had you known him? A. Since he began his employment 


at the Washington Terminal Company. 

Q. When was that? A. I believe July of "48. 

Q. You have worked with him continuously since then? A. I have. 

Q. Has his record there been continuous? A. Yes, it has. Well, 
there may have been a short period there where he was furloughed a 
short time but it was a very short time. 

Q. What were the hours of his employment there? A. He worked 
all three tricks during his period of employment there. He worked at the 
time of his death, it was 12 to 8 in the morning. 

Q. What shift were you working? A. Midnight to eight in the morn- 
ing. 

* * * * * 


Q. How long had you been working with him at that time on the 


night shift from twelve to eight? A. I recall three or four years. 
* * * * * 


Q. Was there any drinking done on the job? A. Not to my knowl- 
edge. 

Q. How about Mr. Williams in particular? A. Inever seen him 
drinking on the job, sir. 

Q. What time would he usually report to work? A. Well, I'd say 
about 11:45. | 

Q. I see. And on any of these times he reported to work, did he 
ever -- did he seem to have his full faculties? A. I'd say so; yes, sir. 

Q. As late as the last time you saw him, which was a day or So 
before he passed away, would you say-- A. Yes, sir, he was. 

Q. -- very normal? A. Yes, sir, very normal, sir. 

* * * * * 

Q. Did you know Mr. Williams was working on another job? A. 

Yes, I did, sir. 
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Q. Who do you know he was working for? A. I did. 

Q. Who? A. Oh! Southern Service, or Southern Wholesalers. 
Q. Do you know what his duties were? A. Yes, sir, appliance re- 
pairman. 
Q. Did you know the type work he did? A. Yes, I do, sir. 
Q. What was it? A. He installed air conditioning and repaired air 
conditioners and general appliances, I understand. 
Q. Do you know how he travelled around? A. He was assigned to a 
truck for Southern Wholesalers. 
Q. You are speaking from your own knowledge? A. Yes, sir, 

that's right. 

* * * * * 
Q. Did Mr. Williams ever complain of any trouble with him or to 
his health? A. Not to me. 
‘ Q. As late as the last time you saw him, did you observe anything 

different from what you had known him to be in the last several years 


when you had worked with him? A. No, sir, I'd say he was his normal self, 


sir. 


Q. Was his normal self a person in good health or bad) health? A. 


I'd say so, yes, sir. 
Q. In good health or bad health? A. Good health. 
* * * * * 


Q. Did you consider him a conscientious person? A. Yes, sir. 
* * * * * 
Thereupon, 
MAUDE M. PERRY, 

was called as a witness for and on behalf of the Claimants, and having 
been duly sworn by the Deputy Commissioner, assumed the witness 
stand, and upon examination, testified as follows: 

BY THE DEPUTY COMMISSIONER: 

Q. What is your name, please? A. Maude M. Perry. 

Q. Your address? A. It was at this time 446 Argyle Drive. At 


the present time it's 2619 South Walter Reed Drive, Arlington. 
* * * * * 
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DIRECT -EXAMINATION 
BY MR. CHOZICK: 

Q. Mrs. Perry, did you know the decedent, Richard Williams? 
A. Did I know him? 

Q. Yes? A. Indeed, I did not. 

* * * * * 

Q. Would you relate to the Commissioner, in the attorney's 
presence, just what you saw, and what you know about this accident in 
which Mr. Williams was killed? A. Yes, I will. | 

I was leaving work, somewhere in the neighborhood of 11:20 in the 
evening, and I was driving out of our parking lot --- 

@. Where was that? A. That was in Annandale, 9625 Columbia 
Pike. 

Q. Where do you work, Mrs. Perry? A. At High's Dairy Products 
Store. 

Q. Is that a retail store? A. Yes, sir. 

Q. Go ahead. A. As I was coming out of the parking lot onto Co- 
lumbia Pike, this panel truck was in my driveway and I waited until he 
passed. So I drive out directly behind him and I followed him all the 
distance, that was the distance probably of two and a half miles; I really 
couldn't tell you exactly the distance, until we were on this bridge. 


Q. This following was coincidental or accidental; you didn't pur- 


posely follow him. 'A. Of course I didn't purposely follow him. We were 

the only people on the highway. There was no one else on the high- 
way except us. 

I was two car lengths behind him all the time. So his tail lights -- 
I was watching them all the way down, and I was going at the rate of speed 
of about forty miles an hour, because I always watch my speedometer, 
because that is a dangerous road, and I watched him all the way down until 
-- there was a bend, a short bend in the road before you approach the 
bridge. 

Well, I lost that tail light probably for two seconds; after that, I 
saw him again and I was still the same distance behind him. 
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Then all at once the tail lights disappeared and I didn't jsee the 
lights. And then it flashed in my mind, where could it have gone; there was 
no turnoff; and the next thing I saw, I was opposite, completely opposite, and 
all I could see, the headlights and tail lights going over and over, and I knew 
somebody had gone over the bridge. 

At this time I didn't know who, whether it was men, women or 
children. So I stopped my car and I flashed on -- In the meantime, there 
was cars coming from Bailey's Crossroads up over the crest of the hill. 

Well, I started flashing on and off my highlights and blowing my 
horn, and still nobody slowed down. So I got out and stood in the middle of 

the road what seemed a long long time, but I know it wasn't, and I 
tried to flag somebody down. 

When I seen nobody was going to stop, I got in the car and drove to 
the first house on the left there, drove in the driveway and went and knocked 
on the front door, and just about knocked the front door down and the lady 
came to the door and I told her to please call the ambulance and police 
that somebody had gone over the bridge. 

In the meantime I wasn't too fast probably getting back in the car, 
because I was pretty upset at this time. 

I got in the car, drove back to the bridge and before I got back 
there, the police cars and the ambulance passed me and they|/were on the 
bridge when I got back. 

Q. Mrs. Perry, did you see anything unusual in the driving of the 
car in front of you, which you now know to have been the car jin which 
Richard Williams was driving? A. "Deed, I didn't. He drove as good as 
anybody could have driven. There was no swerving, and absolutely no 
speeding. None. 

Q. What was the weather that evening? A. It was a very clear 


evening. 


Q. Were the stars out, was ita dark evening? A. ni I couldn't 


tell that to you; it wasn't very dark, but I couldn't tell you w. ether the stars 
were out or not. 


Q. Is that a straight road, or is that a curved road, Mrs. Perry? 
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A. That is a curved road in several different places, from Annandale, 
but not real bad curves. 

Q. How far was it from the High's Store where you worked until -- 
how many miles to the place of the accident? A. Oh, it's -- well, it would 
be over two, I should imagine. I couldn't tell you exactly, I never measured 
it. 

Q. A little over two miles? A. Yes, sir. 

Q. You followed him approximately how many minutes? A. Probably 
six, seven ‘minutes. 

Q. There was nothing unusual about his driving except that he kept 
to his right? A. That's right, he was driving -- he had to be driving at the 
same rate of speed I was, because he never got that much further ahead of 
me at any time. 

Q. You were at all times two car lengths apart? A. Yes, and we 
were the only ones on the highway. 

Q. You say you lost track of the tail lights; how could you account 
for that? A. We came to this bend, and I lost track of him, but it would 
be the distance of two cars, I should imagine. 

Q. Was it uphill or downhill? A. It's downhill. 

Q. Then did you actually see the car go over the bridge? A.I 
actually --- No, I didn’t see the car go over the bridge; I saw it as it 
was going over the pridge, as it was turning end over end. 

THE DEPUTY COMMISSIONER: In the air, after it left the bridge? 

WITNESS: After it left the bridge. 

BY MR. CHOZICK: 

Q. You sort of lost track of the tail lights as he went around the 
pend? A. No, I saw the tail lights after he hit and I couldn't figure out 
what happened to him. And as I looked, I did, I saw the headlights and 
the tail lights going through the air. 

Q. There was nothing unusual whatsoever --~- A. Nothing I knew. 
He drove as well as anyone could ever drive. No swerving, and no speed- 
ing. 

Q. How long have you been driving, Mrs. Perry? A. Since I was 


about eleven years old; let's not state the years, please! 
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Q. I'll state you are over thirty years old. A. I'm over 


thirty 


years, sir, by a few days; and I started driving when I was eleven, because 


my brother was in the garage business when they had Chandler 
I used to pick him up, and that was fifty years ago, sir. 
Q. Then in your fifty years experience, then, you didn't 


thing unusual in the driving of this truck? A. I certainly did not. 


cars, and 


see any- 


Q. Did you see the driver? A.I couldn't see the driver, as he went 
by my headlights were on him, and I couldn't tell whether it was a man, 


woman or child in that car. 
* * * * * 


CROSS-EXAMINATION 


BY MR. BECK: 
* * * * * 


Q. Then after you had passed the Lake Barcroft Estate Entrance, 


you went around the bend in which the tail lights disappeared ? 
right. 

Q. For a few instances? A. That's right. 

Q. Then they came back into sight? A. That's right. 

Q. You noticed no change in the speed of the Williams’ 
you? A. No, I did not. 

Q. You didn't slow down? A. No, I didn't. 

Q. You didn't change your speed? A. No, I didn't. 


A. That's 


truck, did 


Q. After the tail lights came back into your view, approximately 
how far did you travel before you noticed that they had gone on again? A. 
Oh, that's a very, very short distance -- I mean -- I couldn't tell you how 


far, but from that bend, it's a very, very short distance to this bridge. 
In fact, you come off the bridge and go a very short distance and 
go around that bend, and it's a very short distance. But I couldn't tell 


you exactly. 
* ag * * * 


Q. You never saw them go to the right, or to the ah A. Never 


--- He was at the right all the time. He was on the right- 


road all the time. 
* 


nd side of the 
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Q. Was there any change in the level of the road, either up or down 
the hill? A. Well, it's a slow, easy gradual downhill until you hit the bridge. 
* * bd * * 
Q. Mrs. Perry, the first time you saw the Williams’ vehicle was 
when it was passing in front of you in front of your driveway? A. That's 
right. 


Q. It was coming from the direction of Route 236? A. Yes, sir. From 


Annandale proper. We are approximately oh, probably a mile, maybe three 
quarters of a mile, fromthe red light that comes off 236 to where our store 
is. 
cd * * x 
REDIRECT -EXAMINATION 
BY MR. CHOZICK: 

Q. Mrs. Perry, at the time the accident occurred, was Mr. Williams' 
vehicle headed in the direction of Washington ? 

I mean, on the route where the accident occurred in that particular 
direction; is that the direction to Washington? A. Well, yes, it would be 
coming into Washington, coming down Bailey's Crossroads, yes, it would 
be. 

* * * 
JOHN J. McBURNEY, 
was called as a witness for and on behalf of the Claimants, and having 
been duly sworn by the Deputy Commissioner, assumed the witness stand, 
and upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: Your full name, please? 

WITNESS: John J. McBurney. 

THE DEPUTY COMMISSIONER: Your address, Mr. McBurney? 

WITNESS: 2509 Keating Street, Hillcrest Heights, Maryland. 

That is my home and my office address is 808 Warner Building, Wash- 
ington 4, D. C. 
DIRECT EXAMINATION 
BY MR. CHOZICK: 
Q. Mr. McBurney, did you know the decedent, Richard Williams? 
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A. Yes, we were neighbors for approximately five years, from about 


September or October 1954. We moved in almost the same time in ad- 
joining houses. 
Q. Your acquaintance with him was only by virtue of being a 
neighbor? A. That is correct, not professionally. 
Q. During the course of your being his neighbor for the past five 
years up to his death, did you have occasion to see him? A. Yes, on 
weekends. Mostly on weekends, or during the summertime more than 
during the fall months. 
Q. What was your association with him, what would that be? A. 
Usually during the summer months, over the weekend we'd cut the grass 
usually, and sometime we'd sit in the backyard and normal neighborly 
conversation. We'd drink a beer once in awhile. 
Q. Did you have cookouts with him; have you ever eaten together as 
neighbors outside in your yards? A. Maybe once or twice, but it was more 
he and I being friendly rather than a family basis. 
Q. What did you observe from your acquaintance, the type of person 
Mr. Williams was? A. Well, Dick was always a quiet person. He was a 
very capable mechanical person; average education, and temperate in his 
relations with me. He seemed to have a great deal of common sense 
rather than formal learning. 
Q. Was he an erratic sort of fellow; was he sober and conscientious 
type of person, or what type of personality would you say he was? A. From 
my experience, I'd say Dick was -- he was about as stable a person as you 
could find. There was nothing erratic about him in his conversation. 
* * * * * 
Q. Where did he work? A. Well, I know he worked at two places, 
because in the period of the five years I knew him, he had a truck -- not 
the same truck all the time, but he had a truck parked in front of his 
home at various times with the label Southern Service on it, or Southern 
Wholesalers, and it was usually a green truck, and sometimes it was a 
panel, of the type he was killed in; or sometimes it was more like a half- 
ton stake body truck. 
Q. He had that truck all the time ? A. To the best of my knowledge; 
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Q. Was there any change in the level of the road, either up or down 

the hill? A. Well, it's a slow, easy gradual downhill until you hit the bridge. 
* *x * * * 

Q. Mrs. Perry, the first time you saw the Williams’ vehicle was 
when it was passing in front of you in front of your driveway? A. That's 
right. 

Q. It was coming from the direction of Route 236? A. Yes, sir. From 
Annandale proper. We are approximately oh, probably a mile, maybe three 
quarters of a mile, fromthe red light that comes off 236 to where our store 
is. 

* * * 
REDIRECT -EXAMINATION 
BY MR. CHOZICK: 

Q. Mrs. Perry, at the time the accident occurred, was Mr. Williams' 
vehicle headed in the direction of Washington ? 

I mean, on the route where the accident occurred in that particular 
direction; is that the direction to Washington? A. Well, yes, it would be 
coming into Washington, coming down Bailey's Crossroads, yes, it would 
be. 

* * * 
JOHN J. McBURNEY, 
was called as a witness for and on behalf of the Claimants, and having 
been duly sworn by the Deputy Commissioner, assumed the witness stand, 
and upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: Your full name, please ? 

WITNESS: John J. McBurney. 

THE DEPUTY COMMISSIONER: Your address, Mr. McBurney? 

WITNESS: 2509 Keating Street, Hillcrest Heights, Maryland. 


That is my home and my office address is 808 Warner Building, Wash- 
ington 4, D. C. 


DIRECT EXAMINATION 
BY MR. CHOZICK: 
Q. Mr. McBurney, did you know the decedent, Richard Williams ? 
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A. Yes, we were neighbors for approximately five years, from about 


September or October 1954. We moved in almost the same time in ad- 
joining houses. 
Q. Your acquaintance with him was only by virtue of being a 
neighbor? A. That is correct, not professionally. 
Q. During the course of your being his neighbor for the past five 
years up to his death, did you have occasion to see him? A. Yes, on 
weekends. Mostly on weekends, or during the summertime more than 
during the fall months. 
Q. What was your association with him, what would that be? A. 
Usually during the summer months, over the weekend we'd cut the grass 
usually, and sometime we'd sit in the backyard and normal neighborly 
conversation. We'd drink a beer once in awhile. 
Q. Did you have cookouts with him; have you ever eaten together as 
neighbors outside in your yards? A. Maybe once or twice, but it was more 
he and I being friendly rather than a family basis. 
Q. What did you observe from your acquaintance, the type of person 
Mr. Williams was? A. Well, Dick was always a quiet person. He was a 
very capable mechanical person; average education, and temperate in his 
relations with me. He seemed to have a great deal of common sense 
rather than formal learning. 
Q. Was he an erratic sort of fellow; was he sober and conscientious 
type of person, or what type of personality would you say he was? A. From 
my experience, I'd say Dick was -- he was about as stable a person as you 
could find. There was nothing erratic about him in his conversation. 
* * * * * 
Q. Where did he work? A. Well, I know he worked at two places, 
because in the period of the five years I knew him, he had a truck -- not 
the same truck all the time, but he had a truck parked in front of his 
home at various times with the label Southern Service on it, or Southern 
Wholesalers, and it was usually a green truck, and sometimes it was a 
panel, of the type he was killed in; or sometimes it was more like a half- 
ton stake body truck. 
Q. He had that truck all the time? A. To the best of my knowledge; 
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he was off work there for awhile, but the times he was employed, that 
truck -- it wasn't in front of his place during the day, but usually in the 
evenings, and on weekends, that truck was parked right in front of my 
car, right in front of 2507 Keating. 

Q. That is next door to where you live? A. I'm 2509, yes. 

* * * * a 

Q. Did you know whether he ever drank hard whiskey? A. I never 
drank it in his presence and he never drank it in mine. He liked beer. 

Q. Now, let me ask you this: When was the last time you saw him 
before he passed away? A. Monday night, I think it was March 9, I got 
home, I think I was late getting home andhe got home around 7, 7: 30, Mon- 
day night, and he just said "Hello", and we had a few words, as we --I 
think we pulled up just about the same time -- and I never saw him again. 

Q. Did he pull up in his pleasure car or the truck? A. Not the 
truck, the same truck he was driving the next day. 

* * * * * 

Q. Iask you this: When did you first learn of the death of Mr. 
Williams? A. About three a.m. That would be three a.m., on Wednesday 

morning, probably the 11th of March. 


* * * * * 


Q. Did you go out to the scene of the accident at any time? A. 


* * * * * 


Q. Were you able to check the mileage on the truck? A. Yes, I, 


myself opened up, or sort of pried open the door and then went in and 


looked at the speedometer, and I noted it to be 82,868 miles, 
* * * * * 


Q. Did you have an occasion to check the mileage of that vehicle 
on the day that Mr. Williams was killed? A. I did; inthis way. When 
Mr. Healey was standing with me at the garage that day there on Route 236, 
I asked Mike if he would check with the garage where the truck was gassed 
over in Northeast on Tuesday, the 10th, at a subsequent date when I visited 
the employer's business in Northeast, Mike gave me the date that on March 
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10th, 1959, the mileage on the truck, when he started out that day from 
Southern's gasoline place, was 82,814 miles. 
Q. In other words, the morning that he started to work, which 
was on the day he was -- A. That's right, Tuesday morning at 
9 o'clock, roughly. 
Q. The speedometer was 82,814? A. That's right. 
Q. And when you read the speedometer in the wrecked 


Q. It was 82,868? A. That's right. 
Q. Is that right? A. That's correct. 
Q. Now, ifIsubtracted thetwo of them, would I come to|54 miles, 
the distance that car travelled that day? 
* * * * * 
WITNESS: For the sake of the record, I discussed, I believe, in 
the presence of Mr. Gerwe and Mr. Healey, the fact that there was 
about 54 miles travelled that day, it looked to me, in the neighborhood of 
54 miles from the time he left Northeast Washington, until the point of 
impact, when the death occurred. 
BY MR. CHOZICK: 
Q. Mr. McBurney, how far did you travel past that High's Store 
where Mrs. Perry worked as she since has testified. A. Yes; I drive a 
1956 Ford Fairlane, and its got about 30,000 miles, and I clocked my 


speedometer from the edge of the bridge, closest to the edge of this 


bridge, and closest to the High's Store, and it's approximately 2.6 miles 
on my speedometer. 
* * * 
BY MR. CHOZICK: 
Q. Now, then, from the red light -- is there a red light where 
Route 236 crosses Columbia Pike? A. There is. 
Q. From the red light to the bridge where the accident occurred, 
how far would you say it was? A. Well, I know how far it is to the High's 
Store; it's 2.6. I'd say that 6 tenths of a mile, 7 tenths of a mile -- I'd 
say 3.3 miles. 
Q. Do you know where Woodland Drive, Fairfax Hills, Virginia, 
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is? A. Yes, Ido. If I were to go past the High's Store up to the intersec- 
tion of Columbia Pike and Route 236, and if I were to turn to the right, I 
would proceed in a direction of -- 2 mile or so and up that road -- or a 
mile and a half, up that road you'd come to this area which you refer to 
as Woodland Drive. 

Q. How far would it be from Woodland Drive to the bridge? A. 
Approximately about five miles. 

Q. Is that all in the same general direction towards Washington? 
A. Well, if I were starting from Woodland, coming in, I could go straight, 
I believe I could go straight ahead on that 236 -- I've never driven it but 
the way I came in, Lleft -- I actually drove straight to Fairfax to start 
with. I hada business matter at the Courthouse there, and I returned or 

came back down 236, past Woodland Drive and turned left on Co- 
lumbia Pike and then went straight down Columbia Pike past the bridge, 
right onto where you come near the Riverhouse, near the Pentagon where 
all the cloverleafs are, and I went down there and crossed to the 14th 


Street Bridge and up to the offices of the Warner Building. 


Q. But the direction Mr. Williams’ car was driving at the time of 
his death, was that in the direction -- towards Washington or toward your 
home on Keating Street? A. Well, I can't say that. If I had continued driving 
straight home instead of coming into the office on Thursday morning, I 
would have gone straight to where I did, down Columbia Pike, past the 
pridge, straight to where it comes into that cloverleaf above the 14th 
Street Bridge. 

Q. Had Mr.’ Williams spoken to you, in your association with him, 
about how he felt or anything about his health? A. Well, he -- 

MR. BECK: When? 

BY MR. CHOZICK: 
Q. At any time within the few days of this accident? A. Not speci- 


fically, no. I only -- from personal observation, he was about 5'9"; 
weighed probably 180, maybe 190 pounds, I don't know his exact weight, 
but he always looked ali right; he looked all right Monday night when I saw 
him a2 couple seconds or a minute. 
* * * 
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CROSS-EXAMINATION 
BY MR. BECK: 
* * * * * 
Q. Did he tell you that he was driving a different truck or did you 
assume that from your observation of the truck? A. I honestly |can't answer 
that, I don't know from my own -- I don't remember. 
Q. What is the difference between the truck you saw on March 9, 
and the truck of the regular -- the truck he regularly uses? A} Well, the 
truck he regularly uses, as I recall, it was a -- more of a type of jeep 


truck; if you can visualize the front of a jeep and the back of a/truck, it 


was more squarish type of truck. 


This was 2 more panel-type truck, the truck he normally drove 
was higher and bigger; it looked like a jeep with a big, square box in the 
back of it. 

* * * * * 

Q. How long had he been driving, if you can recall, if you can tell 
us, the regular truck that you described? A. The truck -- 

Q. Before he started driving the -- quote -- substitute unquote -- 
truck. A. Yes. I think he had that truck, he had that a couple jyears off 
and on. 

* a 
PAUL R. ST. CLAIR, 
was called as a witness for and on behalf of the Respondents, and having 
been duly sworn by the Deputy Commissioner, assumed the witness stand, 
and upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: What is your name, please? 

WITNESS: Paul R. St. Clair. 

THE DEPUTY COMMISSIONER: What is your address, officer ? 

WITNESS: 603 Sager Avenue, Fairfax, Virginia. 

* * * * 
DIRECT -EXAMINATION 
BY MR. BECK: 
Q. You are a member of the Fairfax County Police Department ? 


. Iam, sir. 
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Q. How long have you been a member, officer? A. Almost five 
years. 

Q. Officer, did you have occasion on the evening -- the night of 
March 10th, 1959, to respond to a report of an accident, and investigate 
an accident involving a Richard Williams ? A. I did, sir. 

Q. On Columbia Pike at the Lake Barcroft Bridge? A.Yes, sir. 

Q. Will you tell us what time you got the call, and what you did and 
what you saw? A.I received a call, sir, approximately 11:27 p.m. Iar- 
rived at the scene approximately 11:35. I arrived at the scene; I found it 
to be an accident involving a 1953 Chevrolet, 59 DC Registration CA 7189, 
it was owned by the Southern Wholesalers, Inc., operated by a Richard 
Anthony Williams, 2507 Keating Street, Washington, D.C. 

When I arrived, I observed that the car had gone over the bridge 
down the bank of Holmes Run; the car was travelling East towards Arling- 
ton County; it swerved to the right, with the right side of the vehicle going 
off the road, off the right side of the road, onto the shoulder, striking a 
wooden railing that leads onto the bridge; then came back on the road, onto 
the hard surface, crossed the Westbound lane and went through the bridge 


railing and falling almost directly down on the edge of Holmes Run. No 
part of the car was in the Run itself. 
I took pictures of the scene as soon as I arrived. I have them here, 


if you wish to see them. 

MR. CHOZICK: Yes, may we both see those before you start to 
testify. I've never seen them. 

THE DEPUTY COMMISSIONER: Off the record. 

(Discussion off the record.) 

THE DEPUTY COMMISSIONER: Go on record. 

BY MR. BECK: 

Q. Officer, you have handed me several photographs that you took 
at the scene? A. Yes, sir. 

Q. These photographs actually have numbers, such as "Photograph 
No. 1 of 6", and so forth. A. Yes, sir. 

Q. Now, I hand you a Photograph marked Photograph No. 1 of 6, 
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and ask you if you will describe what that scene depicts ? 

THE DEPUTY COMMISSIONER: I don't think it is necessary, 
Mr. Beck, to place anything in the record that would assist perhaps in 
identifying these photographs, since they are not to become exhibits. 

But, go ahead answer the question, officer. 

WITNESS: This picture is looking West, towards -- As you 
were. East, towards Arlington County. It is a view showing the wooden 
railing leading onto Holmes Run Bridge, and in the background) you have 
the wrecker, and fire truck. On the wood railing, it would be your third 
post from the right side of the bridge, if you will observe a black mark 
on the top railing. 

Also on the bottom, right here (indicating) and here. They are 
burn marks caused from the right side of the Williams' vehicle as it 
swerved off the road in this fashion, striking this with the right side of his 
vehicle, and coming back onto the bridge. 

THE DEPUTY COMMISSIONER: That is, in accordance with your 
testimony, already in the record, to the effect that the truck swerved 
right ? 

WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Struck the railing ? 

WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Swerved left and went through 
the left railing ? 

WITNESS: That's correct, sir. 

BY MR. BECK: 

Q. Officer, there is a dark streak or substance there alongside 
of the highway; does that have anything to do with the accident? A. No, 
sir, that is tar. 

Q. That's tar? A. Yes, sir. 

THE DEPUTY COMMISSIONER: I think you testified, | officer, 
that after the truck struck the right-hand railing, that it went almost 
directly to its left ? : 

WITNESS: Yes, sir. 
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THE DEPUTY COMMISSIONER: Straight across the bridge ? 

WITNESS: No, sir, it went on an angle, at 45 -- 

THE DEPUTY COMMISSIONER: At what degree ? 

WITNESS: 45 degrees. 

THE DEPUTY COMMISSIONER: 45 degree angle? 

WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. BECK: 

Q. Officer, were you able --- Strike that. Officer, was there any 
damage to the bridge on the left, where Mr. Williams' vehicle went off 
the highway? A. Yes, he took a section of the bridge. 

THE DEPUTY COMMISSIONER: Railing. 

BY MR. BECK: 

Q. Is that damage depicted in your photograph No. 3 of 6? A. Yes, 
it is the width of the hole in the bridge which was 14 feet, 3 inches. 

THE DEPUTY COMMISSIONER: You mean width of the hole in 
the bridge railing? 

WITNESS: Yes, sir. 

BY MR. BECK: 

Q. And the truck, as it went through the bridge, took out the entire 
railing between the two upright posts? A. That's correct, sir. 

Q. What is that bridge constructed of ? A. Concrete, sir. 

Q. Do you know whether it's reinforced with steel, officer? A. 
Yes, it is reinforced. 

Q. Officer, were the railings sheared off where they were con- 
nected with the upright posts? A. That is correct, sir, where you see 
it there, (Indicating). 

Q. Officer, as you travelled East on Columbia Pike, and approached 

this Holmes Run Bridge, or Lake Barcroft Bridge, is there any 
drastic changes in the direction of the road? A. No, sir. As you approach 
_- strike that. Looking East, you have a grade going down to the bridge; 
the grade, I would suppose, is approximately a quarter of a mile long from the 
top of the hill, looking down to the bridge, but at the top of the grade, the 
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road curves to the left and straightens out again, looking down jon 
the bridge, about -- well, you can see the bridge half way down the 
grade, but from the top of the grade you cannot see the bridge;| it would 
be a curve to the right. 
Q. But after you complete that curve, then it's downhill nearly 
straight into the bridge? A. That's correct. 
Q. Officer, does the damage done to the left side of the] bridge, 
where the railing was taken out, indicate to you, or give you a basis for 
determining the approximate speed of Mr. Williams' car, as he came 
onto the bridge and hit the bridge? A.1I would estimate his speed from the 
damage, between 40 and 50 miles per hour; 
* * * * 
CROSS-EXAMINATION 
BY MR. CHOZICK: 
Q. Officer St. Clair, how far is the distance from -- do you know 
where that High's Store is on Columbia Pike? A. Yes, sir. 


Q. How far is that from the scene of the accident, officer? A. 


Approximately two and a half miles, sir. 
* * * * * 
Q. Did you have occasion to check in the area to get information, 
or tried to get information about the decedent? A. I stopped -- only 
checking, sir. I stopped in Annandale the following day and went into 
Bill's Cafe in Annandale, and also went into Wes' Tavern, I believe, in 
Annandale; and I described Mr. Williams to them. I don't remember who 
was behind the bar at the time, but I described Mr. Williams|and also the 
truck and to the best of their knowledge, they couldn't remember seeing 
either. 
Q. The direction that Williams’ car was going at the time, was in 
the direction of Washington? A. That's correct, sir. 
* * * * * 
RECROSS-EXAMINATION 
BY MR. CHOZICK: 
Q. Officer, has it ever been reported in your knowledge as to any 
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accident in that same area? A. Yes, sir. 

Q. Is that considered a hazardous area of traffic? A. Well, I 
wouldn't say it's more hazardous than any other area, but we do have 
a large number of accidents there. In fact, the evening after the Wil- 
liams' accident, there was a school bus which almost went over the 
bridge. 

* * 

LAMAR M. LEOPOLD, 
was called as a witness for and on behalf of the Respondents, and having 
been duly sworn by the Deputy Commissioner, assumed the witness 
stand, and upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: State your name, please? 

WITNESS: Lamar Morris Leopold. 

THE DEPUTY COMMISSIONER: What is your address, Mrs. 
Leopold ? 

WITNESS: Route 3, Box 157, and the mailing address is Annan- 
dale, Virginia. It's Fairfax Hills. 

THE DEPUTY COMMISSIONER: All right, Mr. ‘Beck. 

DIRECT -EXAMINATION 
BY MR. BECK: 
Q. Mrs. Leopold, did you have occasion to meet a Mr. Richard 


Williams? A. He came to my house to repair our washing machine. 
Q. Was that on March 10th, 1959? A. And dryer, yes, it was 
March, it's probably the date, I am sure, it’s the only time he was there. 
Q. Did you know that was the date of his death? A. Yes. 
Q. You never met him before that? A. No. 
Q. Approximately what time of the day did he arrive at your 


house? A. The best I can tell you is I was preparing dinner at the time. 
So it was later in the afternoon. 

Q. Do you know whether it was before or after 4 o'clock? A. I'd 
say around, somewhere in the vicinity of, between 4 and 5; 4:30 and 5, I 
really can't tell you for certain. 


I think it was more like around 4:30, but I don't know now. 
* * * * * 
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Q. Approximately how long was Mr. Williams at your jresidence? 
A. Well, it was -- I would say shortly after 6 that he left, because he came 
upstairs about the dish washer that had gone off, too, you see, and be- 
tween -- well, it wasn't longer than that, not long after that that I received 
a call from my husband I remember, he was leaving just at that time. 

Q. Did he say anything to you as he left? A. No. Just/that he was 
going or something to that effect. We were eating dinner at that time. 
My girl friend was there then, she came out and had dinner with me. 

Q. What is her name? A. Louise Cathcart. 

Q. Did you notice what kind of vehicle he was driving? A. A truck, 
because she had him move the truck so she could pull the car into the 
driveway. It was blocking him. 

* * * * * 

Q. After Mr. Williams left, shortly after 6 o'clock what did you 
do? A. Well, after we had our dinner, we came into town and visited a 

Mr. Harold Brown on Irving Street, Northwest. 


Q. Did you see Mr. Williams'at all during the rest of the evening ? 


A. No, sir. 
Q. Did there come a time when you heard of -- when you saw an 
accident which had occurred near the Lake Barcroft Bridge? A. Yes. We 
were at Mr. Brown's for some while. Then we went to my girl friend's 
and she picked up some things for work the next day and she was going to 
spend the night. 
Then we took my sister home and we came back down -- my sister 
lives in Arlington and we came back down Glebe Road on out and it so 
happened we saw signs of an accident. The ambulance was pulling up and 
all, as we went by there. 
Q. Did you subsequently learn that there was an accident involved? 
A. The next afternoon, when the patrolman called and wanted to know what 
time he left our home he said he was trying to check on his time. 
Q. Do you have any information or knowledge as to the whereabouts 
of Mr. Williams between 6, shortly after 6 when he left your house and the 


time of the accident? A. I do not. 
* * 
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CROSS-EXAMINATION 
BY MR. CHOZICK: 

Q. How did he behave? How did Mr. Williams behave while he 
was in your house? Was his behavior correct? A. Yes, I did think it 
was rather odd about the machine going off, but I thought it was a normal 
mistake, you know. 

Q. But he behaved; he was courteous? A. Surely. 

* * * * * 
REDIRECT EXAMINATION 

BY MR. BECK: 

ok * * * * 

Q. How did you come into Washington that night? A. We actually 

did come down Columbia Pike ourselves. 

* * * * 

ELEANOR WITZENBURGER, 

was called as a witness for and on behalf of the Respondents, and 
having been duly sworn by the Deputy Commissioner, assumed the wit- 
ness stand, and upon examination, testified as follows: 

* * * * 

DIRECT EXAMINATION 

BY MR. BECK: 

Q. Mrs. Witzenburger, have you ever met Richard Williams? A. 
Well, I must assume that is the fellow that was at my house to fix a dish 

washer. 

Q. A repairman from Southern Service? A. Yes. 

Q. What date did he come to your house? A. I don't know, it was 
in March. 

Q. Do you recall whether it was the date of his accident and death? 
A. Lassume so, because I saw the accident in the paper the next day. 

Q. What time did he come to your house? A. This, I can be fairly 
accurate on, I think, because I had called them and they had told me that 


he wouldn't be there until about noon; and so I thought I had enough time 


before noon to go up to the store and come back, as I got to the door he 
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was there. So it was between 10:30 and 11, I'm quite sure, and 
surprised to mention the fact, because he was very prompt. 
* * * * * 

Q. What job did he do at your house? A. I had a James Dish- 
washer and Southern Services are the people who do the repair work 
in this area for. 

And it was broken, so he came into repair my dishwasher. 

Q. Did he repair it? A. Yes. 

* * * ak 
CROSS-EXAMINATION 
BY MR. CHOZICK: 

Q. Did he repair the washer that he was supposed to repair, as- 
suming that was Mr. Williams who came to your house? A. Yes, sir, 
he did. 

Q. Was his behavior other than the normal behavior of a repair- 
man who comes to the house? A. Well, it was much better, better than 
the normal repairman that comes to the house, because I particularly 
was surprised, because so many repairmen are rather brusk, and they 
say, this is what is wrong, do it, don't do it, and go. 

But he didn't -- it was enough of a repair bill that he told me 
what was wrong with it. He explained what he'd have to do, and how much 
it would cost. 

And I said, "Well, I don't know whether I want to spend that much 
to get it fixed, or not; would you give mea few minutes ?" 

He said, "Oh, of course," and was real wonderful about it. 

bd * * * * 

Q. You carried on an intelligent conversation with him) is that 
right? A. Not only intelligent, but from my point, a very enjoyable one, 
which I was surprised with someone putting themselves out as much as 


he did, to fit in with letting me decide for myself and not showing me and 
not pushing me back and forth, and backing me off or anything like that. 


He was particularly friendly, I thought. And it was unusual. 
* * * * * 
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117 ELEANOR PANIZZA, 
was called as a witness for and on behalf of the Respondents, and having 


been duly sworn by the Deputy Commissioner, assumed the witness stand, 


and upon examination, testified as follows: 

THE DEPUTY COMMISSIONER: What is your name, please ? 

WITNESS: Eleanor Panizza. 

THE DEPUTY COMMISSIONER: Where do you live? 

WITNESS: Street address? 

THE DEPUTY COMMISSIONER: Yes, please ? 

WITNESS: 2014 North Ohio, that is Arlington 5, Virginia. 

THE DEPUTY COMMISSIONER: Mr. Beck. 

DIRECT EXAMINATION 
BY MR. BECK: 

Q. Mrs. Panizza, we are inquiring here concerning 2 Mr. Richard 
Williams, who was killed in an accident on March 10, 1959. 

Mr. Williams was an appliance repairman from Southern Service. 

Can you tell us if Mr. Williams called at your house on March 10, 
1959? A. He did call, but I wasn't home, so he left a card on the door. 

Q. What did the card say? A. It said the time he was there. 

Q. What time was that? A. Ten. 

Q. Ten o'clock in the morning? A. In the morning. 

* * * * * 

Q. Do you have any information or knowledge at all concerning 
the whereabouts of Mr. Williams during the afternoon or evening and 
night of March 10th? A. No, sir. 

* * * * 

DOROTHY REAVES, 

was called as a witness for and on behalf of the Respondents, and 
having been duly sworn by the Deputy Commissioner, assumed the wit- 
ness stand, and upon examination, testified as follows: 

* * ae * 

DIRECT EXAMINATION 
BY MR. BECK: 
Q. Mrs. Reaves, we are inquiring concerning a Mr. Richard 
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Williams, an appliance repairman from Southern Service, who jwas 
killed in an accident on March 10, 1959, did Mr. Williams call at your 
house that date? A. Yes. 
Q. Approximately what time? A. Around lunch time, I would say. 
Between one-thirty, and two. 
Q. Was that pursuant to a call into Southern Service? A. Yes. 
Q. What appliance had to be repaired? A. A refrigerator. 
Q. Did he repair it? A. Yes, he did. 
Q. Approximately how long was he there? A. Not more than 45 
minutes at the most. 
Q. I'm sorry, what time did he arrive? A. He arrived between 
1:30 and 2, around, I don't know the exact time. 
* * * * * 
Q. Do you have any information or knowledge concerning his 
whereabouts from the time he left your home until the time of his acci- 
dent? A. No. Not any at all. 
* * * 
HENRY J. GERWE 
was called as a witness for and on behalf of the Respondents, and having 
been duly sworn by the Deputy Commissioner, assumed the witness stand, 
and upon examination, testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. BECK: 


Q. Where are you employed, Mr. Gerwe? A. Southern Service, 
Incorporated. 

Q. How long have you been so employed? A. Since January 1955. 

Q. Do you know a Mr. Michael Healey? A. Michael Healey? 

Q. Yes, sir. A. Yes, sir. 

Q. What is his job? A. He's office manager of Southern Service. 

Q. Has he held such a position during the time you have been at 


Southern Service? A. Yes, sir. 
Q. Do you know where he is today? A. He's home ill. 
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Q. Mr. Gerwe, we are inquiring concerning an ex-employee of 
Southern Service, Mr. Richard Williams, did you know Mr. Williams ? 

A. Yes, sir. 

Q. Do you have charge of the records, the work orders and job 
sheets that Mr. Williams would be using, would use and would be directed 
to fulfill? A. Yes, I have the records. 

Q. Do you have the job sheets and work orders for the day of his 
death, March 10th, 1959? A. Yes, sir. 

Q. Do you have those with you? A. Yes, sir. 

Q. Could we see them, please? A. Yes, sir. 

(Handing) 

Q. Will you tell us, sir, from those job orders or work sheets where 
Mr. Williams was to work on March 10, 1959? A. On March 10, 1959, he 
was given a number of service work orders in the morning; in fact, these 
are the orders that were given to him. (Showing) 

The first calls for -- the call was at 4011 25th Place, North Arling- 

ton, Virginia. 

Q. What was the name of that customer? A. Customer's name was 
Witzenburger. 

Q. Does that work order indicate whether he completed the job 
at that place? A. Yes, sir. 

Q. How is it indicated? A. It is indicated by receipt in the amount 
of $37.90. Which the work order is marked paid, 3-10-59, signed by Mr. 
Williams. 

Q. Are you familiar with the handwriting of Mr. Williams? A. 
Yes, sir. 

Q. Does Mr. Williams' handwriting appear on those work orders 
indicating what work was performed at each place, Mr. Gerwe? A. Yes, 


sir. 


Q. All right. Will you go ahead and tell us what the next job was? 
A. The next job, sir, was at -- customer's name of L. N. Fairbanks. 

Q. Does that indicate whether Mr. Williams called at the Fair- 
banks residence and completed the job? A. Yes, sir. 
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Q. All right, the next one? A. The next one was a party by the 
name of Reaves. 
Q. Does that indicate that the Reaves’ job was done that |day? A. 
Yes, sir. 
Q. The next one? A. The next one is, customer's name, Mr. Bob 
Panizza. 
Q. What indication is made on that concerning disposition? A. 
This call was marked "CGI, 3-10-59" Tagged on. 
Q. What do those initials mean to you? A. CGI, could not get in. 
Q. Does it give the time he tagged that on? A. The time we show 
on the work sheet as it has been made out by Mr. Williams which is a 
resume of the calls that he worked, shows that he arrived at the home 
approximately 1:10, according to the work sheet. 
Q. All right, what is the next work order? A. The next work 
order, sir, is a party by the name of Lanier. 
Q. What disposition was made of that? A. This also is marked 
paid, work was completed; and it was marked paid, 3-10-59. 
Q. ‘All right, what about the next one? A. The next one was 
customer Leopold, Woodland Drive, Fairfax Hills, Virginia. 
Q. Was that job completed? A. I'm unable to answer that, sir, 
because the ticket has not been filled out; no report has been made on it, 
so I have no means of knowing from the ticket whether the job 
was completed, sir. 
- Q. Did he have any other work orders for that day? A. There was 
one other work order; yes, sir. 
Q. Where is that? A. Party by the name of Burdos. 
Q. Where is that? A. 600 Darington Street, Southeast. 
Q. Is that in the District of Columbia? A. That's in the District 
of Columbia, yes, sir. 
Q. Does the work order indicate that any action was taken or 
disposition was taken on that work order on March 10, 1959? <A. No, sir, 
no indication at all. 
* * * * * 


Q. But from your records, with the exception of the Panizza order, 
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did Mr. Williams complete his work in Virginia on that date? A. Well, 


in the Panizza case, there was no one home there, and the Leopold 


job, we have no report at all on that, and he was at Mrs. Leopold's residence 


and that work partly was completed, sir. 
* * * * * 

Q. What were Mr. Williams' work hours, or hours of employment ? 
A. 8:15 to 5:05. 

Q. Until 5? A. 5 at night, that's right. 

Q. What was the policy of the company concerning the authorization 
and payment for overtime work, on or about March 10, 1959? A. Overtime 

work was not permitted unless specific authorization was received 
from the office. In other words, the man was not permitted to work over- 
time promiscuously. 

In other words,he had to receive authorization from the office. 

Q. Was any authorization given to Mr. Williams to work overtime 
on March 10, 1959? A. No, sir, I did not authorize Mr. Williams to work 
overtime that day, nor has anyone else in the office, as far as I have 
heard, sir. 

Q. Now, Mr. Williams I believe was authorized to take his panel 
truck home in the afternoons? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Was he authorized to use the truck for any other purposes from 
the Southern Service plant to his home and back? A. He was authorized to 
use the truck in the performance of his work to his home from the last 
job. 

Q. Any other times? A. Mr. Williams had authorization from his 
home to the Washington Terminal Company where he was employed on 
another job. 

From there, to your place of business in the morning, when he 
came off the other job. 

Q. Either after he had completed his last job, or had finished work 
at the plant, he was authorized to drive straight home? A. That is right, 


sir. 
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Q. Then from home to Washington Terminal? A. That is right, 


Q. From the Washington Terminal back to the plant? A, Southern 
Service, Inc., yes, sir. 
Q. He was not authorized to use the truck any other time? A. No, 


Q. Was Mr. Williams on what you might refer to as twenty-four 
hour day call? A. No, sir. 
* * * * 
CROSS-EXAMINATION 
BY MR. CHOZICK: 
* * * * * 
Q. You were satisfied he was not violating the rules? A. To my 
knowledge, sir, prior to, we'll say March 10th, I have no knowledge of Mr. 
Williams using the truck in violation of the company rules. 
* * * * 
Q. Did you ever receive any complaints from any customers about 
the behavior of Mr. Williams that were unusual? A. No, sir. 
* * * * * 
ROBERT ELLIS, 
was called as a witness for and on behalf of the Respondents, and having been 
duly sworn by the Deputy Commissioner, assumed the witness stand, 
and upon examination, testified as follows: 
THE DEPUTY COMMISSIONER: What is your name? 
WITNESS: Robert Ellis. 
THE DEPUTY COMMISSIONER: Where do you live? 
WITNESS: 207 Kalorama Road, Annandale, Virginia. 
THE DEPUTY COMMISSIONER: Mr. Beck. 
DIRECT EXAMINATION 
BY MR. BECK: 
Q. Where are you employed, Mr. Ellis? A. Standard Oil of Califor- 


Q. How long have you been employed there? A. Approximately two 
and a half months. 


46 


Q. Where were you employed before that time? A. Ellett & Short, 
Inc. 

Q. Is that firm the general agent for the Phoenix Assurance Com- 
pany of New York? A. It is. 

Q. Were you employed there on March 10, 1959? A. I was. 

Q. What was'your job? A. Insurance adjuster and investigator. 

Q. Did you have occasion to investigate the claim and facts of the 
death -- claim and facts surrounding the death of Richard Williams? A. 

I did. 

Q. During the course of your investigation, did you retrace Mr. 
Williams' route for March 10, 1959? A. As best I could, yes. 

Q. Did you make a determination in your investigation how far, how 
many miles Mr. Williams had travelled in his truck on March 10, 1959? 
A. As far as -- I'm not quite sure I understand your question. As far as the 
route miles were concerned? 

Q. Did you check his speedometer reading on the morning -- Did 
you get his speedometer reading on the morning of March 9, 1959, and 
compare it with the speedometer reading onthe truck? A. Yes, sir. 

Q. After the accident? A. I did. 

Q. Did you determine how many miles he travelled? A. I did. 


Q. How far? A. Without referring to my notes, sir, I don't think 


I can answer that. 

Q. (Handing) I hand you a sheet of yellow paper and ask you if you 
can identify this? A. Yes, these are the notes which I took on the day I 
was tracing, or retracing the steps. 

Q. Inote that in long hand is in ink, is all the writing on those 
papers your handwriting? A. Not quite. Portions of the next to the last 
page, are not my handwriting. The writing referrring to: "Questions" that 
Lam to resolve in my investigation. 

And this very short outline of the steps that we thought the de- 
ceased took,is notin my handwriting. 

Q. From a review of your notes in your handwriting, which were 


made at the time of your investigation, can you tell us, the number of miles 
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which Mr. Williams travelled on March 10th, 1959, as shown by the speed- 
ometer reading? A. The mileage reading that I took at the time, or that 
was given to me, by Brookland Garage when I started in the morning, and 
this was taken from the speedometer reading when Mr. Williams came in 
on the morning of the 10th, was 82,814 miles. 

When I inspected the vehicle, I believe the day or two days follow- 
ing the accident, here again I'll have to refer to my notes for the reading -- 
it was 82,868 miles. 

Q. Did you drive over -- strike that. Did you take your automobile 
and make the calls at the residents of the various places shown on the 
work orders of Mr. Williams? A. Yes, I did. 

Q. Did you make a notation of the mileage? A. Yes. Here again 
I'll have to refer to the notes. 

I'm sorry, I'll have to -- I haven't seen these in sometime. 

Let me answer it this way, Mr. Beck. Right now I can't find -- I'm 
sure it's here, but I can't find the mileage readings which I had, but I recall 
from -- there were approximately nine miles -- I'm sorry. Here it is. 

It covered approximately 38 miles. The route that I took in the 
morning that I investigated from the time I left the Brookland Garage to 
the time I arrived at the bridge and the place of the accident, and in taking 

the mileage reading on my view it came out to approximately 38 miles. 

Q. And the net mileage on the truck showed 54 miles travelled during 
the day? A. That's correct. 

Q. Did you make an investigation in an attempt to determine where 
Mr. Williams was, between approximately 6 p.m., and the time/of his death? 
A. Yes, I did. 

Q. What did that investigation consist of? A. I began first with inter-. 
viewing the woman who followed Mr. Williams, and saw the accident occur, 
from the High's Milk Store in Annandale. I went back the route, down 
Columbia Pike in towards the center of Annandale, and from the center 


of Annandale, out to all places of business, up to the turnoff to Mrs. Leopold's 


house who was the last person known, as far as the customer was concerned, 
that Mr. Williams stopped at. 
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I contacted all places of business, which included app roximately 


five or six gas stations; two bars; a restaurant, and general inquiry in 
the neighborhood, or in the area. 

I happen to live up in there myself, and in talking to people in 
general I could find no one who saw the deceased between those hours 
or subsequent period. 

MR. BECK: That's all. 

* * * * * 

THE DEPUTY COMMISSIONER: For the record, following off the 
record discussion, Mr. Beck will make a proffer of an exhibit. 

MR. BECK: On behalf of the Respondent, I would like to introduce 
into evidence Respondent's Exhibit Number "EL", which is a medical re- 
port or a letter from Dr. Oscar B. Hunter, Jr., of the Oscar B. Hunter 
Memorial Laboratory, Clinical Pathology and Pathologic Anatomy, dated 

May 18, 1959, directed to Ellett & Short, Inc.,attention Mr. Joseph 
L. Holland. 

THE DEPUTY COMMISSIONER: You have no objection ? 

MR. CHOZICK: We will stipulate in lieu of his testimony that is, 
were he to testify, he would have testified to what he presents. 

THE DEPUTY COMMISSIONER: The report which is an original 
accompanied by 2 photostatic copy, is received in evidence as Respondent's 
Exhibit No. L. 

* * * * * 

MR. CHOZICK: Mr. Commissioner, is it proper at this particular 
time to make a proffer of this act. 

THE DEPUTY COMMISSIONER: You are talking about what, an Act 
which attempts to -- 

MR. CHOZICK: Well, it's just to show that it is not under .15 ac- 
cording to the traffic laws of the District of Columbia; is not prima facie 
evidence that the defendant was not under the influence of liquor. 

THE DEPUTY COMMISSIONER: You are talking about an alcoholic 
content in the blood, and you have in your hand a copy of the Act of Con- 

gress, what is the number. 
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MR. CHOZICK: Public Law 338, 85th Congress, approved March 4, 
1958, an act to prescribe the weight to be given to evidence re test of alco- 
holic content in blood or urine in a person tried in the District of Columbia 


for certain offenses committed in the District while operating vehicles. 


* * * * * 


RESPONDENT'S EXHIBIT NO. L 


OSCAR B. HUNTER MEMORIAL LABORATORY 

CLINICAL PATHOLOGY AND PATHOLOGIC ANATOMY 

915 - 19TH STREET, N. W. 
WASHINGTON 6, D. C. 


Oscar B. Hunter, Jr., M.D. 
Director 


May 18, 1959 
Ellett & Short, Inc. 


1511 K Street N. W. 
Washington 5, D. C. 


Attention: Mr. Joseph L. Holland 

Re: Richard Williams P49-4-9364 

Gentlemen: 
Pursuant to our telephone conversation I am writing to jindicate 


my opinion relative to the condition of Richard Williams at the|time of 


the automobile accident in which he was involved and which lead to his 
death. 
It is my understanding that Mr. Williams was involved in an acci- 
dent at 11:30 P.M. and that he was pronounced dead on arrival|at the 
hospital approximately 15 minutes later. From the postmortem findings 
Mr. Williams died from acute pulmonary edema. This was associated 
with extensive thoracic hemorrhages in the external soft tissues as well 
as in the pulmonary cavity itself. Further examination reveals approxi- 
mately 15% of the hepatic cells replaced by fat and considerable congestion 
of the smaller blood vessels of the brain. These findings together with 
the blood alcohol of 0.14% by weight indicate rather clearly that he was 
under the influence of alcohol at the time of the accident and these findings 
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would indicate some impairment of his reflexes to such an extent as would 
impair his ability to drive. 

His death apparently resulted from the trauma sustained. The al- 
cohol probably played a secondary role in his death. 

I trust that this information will be of some assistance to you. If 
there is any further information that you would care to have, please do not 
hesitate to let me hear from you. 

Yours very sincerely, 


/s/ O. B. Hunter, Jr. 
Oscar B. Hunter, Jr., M.D., Pathologist 


OBHdIr:r 


[Rec'd Apr 30, 1959, Off. of Chief Med. Ex.] 


159 COMMONWEALTH OF VIRGINIA  A-49-59 
DEPARTMENT OF HEALTH 


OFFICE OF THE CHIEF MEDICAL EXAMINER 
404-408 NORTH 12TH STREET 
RICHMOND 19 
REPORT OF AUTOPSY 
DECEDENT - RICHARD WILLIAMS Autopsy authorized by Examiner J. A. 
Sims, M. D., Med. 
TYPE OF DEATH: Violent or Unnatural XX Means: Automobile accident? 
Rigor - Jaw X; Arms X; Neck X; Chest X; Back X; Abdomen X; Legs X; 
Livor - Color purple; Posterior X; Body Identified by: J. S. Sims, M.D.; 
Persons present at Autopsy, R. E. Palmer, M.D. 
Age ? Race W; Sex M; Length 6' ?"'; Weight 190 lbs; Eyes Brown; Pupils: 
R. 0.5 opacities, et¢.; Hair Brown; Beard No; Mustache No; Circumcised 
Yes; Body Heat atmospheric 0.5 cm. 
Non Fatal Wounds, Scars, Tattooing, other features: 2.5 x 0.6 cm. lacera- 


tion over right brow. Multiple superficial lacerations and contusions over 


face, anterior chest wall, arms and knees. 
PATHOLOGICAL DIAGNOSIS 
1. Multiple lacerations and contusions of scalp, face chest wall, 


arms and legs. 
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2. Extravasation of blood in the hilar regions of the lungs in the 
intercostal spaces and in the arealar tissues around dorsal vertebrael to 
4. 

3. Postmortem blood alcohol: 0.14% alcohol by weight. 


Probable cause of death: Acute pulmonary edema and shock. 
Final Report X. 


[Filed June 24, 1960] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
PHOENIX ASSURANCE COMPANY OF 
NEW YORK 
and 
SOUTHERN SERVICE INC., 


Plaintiffs, Civil Action No. 


Ve 512-'60 


THEODORE BRITTON, Deputy Commissioner, 
District of Columbia Compensation District, 
Bureau of Employees’ Compensation, 


Defendant. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


ORDER 

Upon consideration of the motion for summary judgment filed 
herein by defendant Theodore Britton and the cross motion for summary 
judgment filed by plaintiffs Phoenix Assurance Company of New York and 
Southern Service Inc. and oral argument of counsel, the Court finds that there 
is no genuine issue as to any material fact and that defendant is entitled to 
judgment as a matter of law, and it is this 24th day of June, 1960, 

ORDERED that plaintiffs' motion for summary judgment be and the 
same hereby is denied, and it is 

Further ORDERED that defendant's motion for summary judgment 
be and the same hereby is granted, and that the complaint be and the same 
hereby is dismissed with prejudice. : 


/s/ Joseph C. McGarraghy 
[Certificate of Service] District Judge 


[Filed July 12, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 12th day of July, 1960, that plaintiffs Phoenix 
Assurance Company of New York and Southern Service, Inc. hereby appeals 
to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 24th day of June, 1960 in favor of 
Theodore Britton, Deputy Commissioner, against said plaintiffs Phoenix 
Assurance Company of New York and Southern Service, Inc. 


/s/ John A. Beck 

Attorney for Plaintiffs 

Phoenix Assurance Company of N. Y. 
and Southern Service, Inc. 


MAILED COPY TO: 


Oliver Gasch, 
U. §. Attorney for District of Columbia 
U. S. Court House 
Washington, D. C. 
Attorney for Defendant 
Theodore Britton, 
Deputy Commissioner 
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No. 15941 
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v, | ING 

‘TxHEopoRe BRITTON, Derury Commissionsr, Distaicr or Co-: 
LUMaBrA COMPENSATION ‘DISTRICT, BuEmar OF eareeenee 
COMPENSATION, APPELLEE 


APPEAL FROM THE UNITED STATES: DISTRIOT COURT FOR THE 
DISTRIOT OF COLUMBIA 


STATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee the question is whether the 
record as a whole supports the deputy commissioner’s findings: 
(1) that the death of the employee arose out of and in 
the course of employment, and (2) that such death was not 


occasioned solely by the intoxication of the employee. 
@ 


Statement of the case 
The compensation order 


I. The record supports the finding that the injury arose out of 
and in the course of employment. 
Il. The record supports the finding that the death was not sus- 
tained solely by the intoxication of the employee. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15941 


PHOENIX ASSURANCE CoMPANY oF NEW York AND SOUTHERN 
Service INC., APPELLANTS 


v. 


Taropors Brirron, Deputy ComMISsIONER, D1sTRICT OF Co- 
Lumsia CoMPENSATION Distaict, BUREAU OF EMPLOYEES’ 
CoMPENSATION, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
STATEMENT OF CASE 


This cause arises upon a complaint to review and set aside 
ag not in accordance with law a compensation order filed on 
January 25, 1960, by Theodore Britton, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Depart- 
ment of Labor, in which order the deputy commissioner 
awarded compensation (death benefits) to the widow and 
minor children of Richard A. Williams, hereinafter called “de- 
ceased” or “employee,” who sustained fatal injury while em- 
ployed by appellant, Southern Service Inc., plaintiff below, 
hereinafter called “employer.” The Phoenix Assurance Com- 
pany was the insurer of the employer. 

(1) 
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The said order was issued pursuant to the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat. 1424, 33 U.S.C. Sec. 901 et seq., as made 
applicable to the District of Columbia by the Act of May 17, 
1928, 45 Stat. 600, D.C. Code 36-501. 

The court below granted the deputy commissioner’s motion 
for summary judgment upon review of the record and dis- 
missed the action. This appeal followed. 


THE COMPENSATION ORDER 


' The compensation order complained of reads in pertinent 
part as follows: 


That on March 10, 1959, and for several years prior 
thereto, Richard A. Williams, hereinafter referred to as 
“employee,” was in the employ of the employer above 
named, whose address is 707 Edgewood Street, North- 
east, Washington, District of Columbia; that the em- 
ployer was subject to the provisions of an Act of Con- 
gress approved May 17, 1928, entitled, “An Act to pro- 
vide compensation for disability or death resulting from 
injury to employees in certain employments in the Dis- 
trict of Columbia, and for other purposes”; that the 
liability of the employer for compensation under the 
said Act was insured by the Phoenix Assurance Com- 
pany of New York. 

That on the said day the employee herein, while 
operating the employer’s motor truck, sustained per- 
sonal injury when the said truck crashed through a 
bridge railing and fell into a ravine, as a consequence of 
which he suffered trauma, including cerebral concus- 
sion and shock, resulting in his death on the same day. 

That the employment of the employee by the em- 
ployer was as a household appliance service and repair 
man; that the service and repair work performed by 
the employee for the employer was accomplished by 
him in the homes of the employer’s customers and not 
in the employer’s shop or place of business; that the 
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employer furnished the empleyee with a motor truck for 
his use in getting to and from the homes of its cus- 
tomers and to transport the tools and machine parts 
used by him in performing the duties of the employ- 
ment, and the employee had full time custody and-con- 
trol of the said vehicle in the performance of the duties 
of the employment and he used it for transportation 
between his home and the employer’s place of business; 
that the employee’s regular work day in’ the employ- 
ment was from 8:15 a.m. until 5:05 p.m., but that on 
occasions he was required to work beyond the regular 
quitting time. 

That in addition to employment by the employer, as 
found above, the employee worked as mechanic for 
another employer from 12 midnight until 8:00 a.m.; 
[The night and morning of March 10-11 was not a work 
night for deceased for the other employer (D. 36) so 
that he was on his way home; he always came home first 
anyway (D. 38)?.] that the employer herein was aware 
of the employee’s employment by another employer, as 
found above, and permitted the employee to use its said 
truck in getting to and from such other employment. 

That on March 10, 1959, the employee reported to the 
office of the employer herein at the regular time for be- 
ginning his work duties in the employment; that after 
the employee had been given a number of work orders, 
all of which with one exception required him to perform 
work in the homes of the employer’s customers located. 
in Virginia, he proceeded to drive the employer’s truck 
to that State and to perform the work assigned to him; 
that during the said day the employee called at the 
homes of a number of the employer’s customers, using 
the employer’s truck for transportation, and he per- 
formed services in a workmanlike manner; that the 
employee left the home of the last customer for whom 


1«—” refers to the deposition of Mrs. Grace Mary Williams, widow-claim- 
ant, taken on July 10, 1959 and admitted as part of record at the hearing 
before the deputy commissioner. 
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he performed service some time after 6:00 p.m. on the 
- gaid day, still using the employer’s truck for transporta- 
tion; that later on the said day, a few minutes after 
11:00 p.m., the employer’s truck, being operated by the 
employee, was observed proceeding in the general direc- 
tion of his home at a point in the State of Virginia be- 
tween the area wherein the employee performed services 
for the employer, as found above, and his said home; 
that at such time the employee was operating the said 
truck in an orderly manner and at a reasonable speed; 
that, thereafter, the employee continued to operate the 
said truck in an orderly manner and at a reasonable 
speed in the direction as found above for a distance of 
approximately two and one-half miles when, at a few 
minutes before 11:30 p.m. on the said day, the said 
truck crashed through the railing of a bridge over a ra- 
vine to the right of the direction in which it was pro- 
ceeding, swerved to the left and ran through the opposite 
railing of the bridge and fell with the employee, as & 
consequence of. which he sustained personal injury re- 
sulting in death on the same day, as found above. 

That following the employee’s death an examination 
of his blood by a physician showed it to contain alcohol, 
but that his injury and death were not occasioned solely 
by intoxication; that the employee was operating the 
employer’s truck on a direct route between the area mn 
which he performed work duties for the employer and 
his home, in a manner required of him by the employ- 
ment, when he sustained the fatal injury; that the em- 
ployee was not engaged in a frolic of his own at such 
time. [Emphasis supplied.] 

That the death of the employee arose out of and in 
the course of the employment. 


THE EVIDENCE 


At the hearing before the deputy commissioner on Novem- 
ber 6, 1959, witnesses testified in part and in effect as follows: 
GRACE MARY WILLIAMS, the widow-claimant, testified 
by deposition taken on July 10, 1959, and admitted as part of 
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the record at the hearing before the deputy commissioner: 
That her husband, the deceased employee (Joint Appendix 
page 11), had two full-time jobs, one with the plaintiff- 
employer, Southern Service, Inc., and the other with the Wash- 
ington Terminal Company (J.A. 11); that he worked at the 
Terminal Company from midnight to 8:00 a.m., going from 
there to his place of employment at Southern where his (reg- 
ular) hours of work were from 8:30 a.m. to 5:15 p.m.; that 
he usually worked late for Southern (J.A. 11); that he worked 
for Southern until he completed his job calls as a route man 
(J.A. 11); that he usually worked until 7:00 or 7:30 p.m. (J-A. 
12); that the employer would give him seven or eight calls and 
he was supposed to work until he completed them (J.A. 12); 
that it would not be unusual for her husband to get home as 
late as 8:30 p.m. or even later (J.A. 12); that her husband 
drank beer once or twice a week but seldom drank hard liquor 
and never came home from work in an intoxicated condition 
(J-A. 14); that the deceased had the use of a panel truck be- 
longing to the employer “all week” —“seven days a week”; that 
“the truck was just like his own,” he “had it all the time” (J.A. 
14); that “he brought it home” and “took it to work”; that he 
kept it in front of the house (J.A. 14-15); that this arrange- 
ment for use of the truck existed as long as he had worked for 
Southern (J.A. 15); that wherever he went on the days he 
worked he had the truck; that the truck which the deceased 
was driving at the time of the accident was not the truck which 
he usually drove; that the latter was then being repaired 
(J.A. 14, 15); that he had been driving the truck in which he 
was injured for about a week before the accident (J.A. 15). 

BERNARD A. HASSETT: That he worked with Richard 
Williams, the deceased employee, at the roundhouse of the 
Washington Terminal Company at Union Station for 12 years, 
their hours being from midnight to 8:00 am. (J.A. 18); that 
whenever Mr. Williams reported on the job he was ready to 
work and he never saw him come to work under the influence 
of alcohol (J.A. 19); that he never saw Williams take a drink 
of liquor during working hours (J.A. 19); that the deceased 
was in good condition when he saw him on March 8 or 9, 1959; 

569538—60—2 
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that he was sober (J.A. 19); that he had had social contacts 
with the deceased (J.A. 19). : 

JOHN FRANCIS BARRY: That he had known the de- 
ceased employee since the latter began his employment with 
the Washington Terminal Company in July of 1948 and had 
worked continuously with him there since that time (J.A. 20) ; 
that at the time of his death the deceased and he worked the 
shift from 12:00 midnight until 8:00 a.m. (J.A. 20) ; that they 
had been working those hours for 3 or 4 years as machinists 
(J.A. 20) ; that he never saw the deceased drinking on the job; 
that when he saw him a day or so before his death he appeared 
very normal (J.A. 20); that the deceased employee also worked 
for Southern Service as an appliance repairman and traveled 
on such work in # trick assigned to him by such employer (J.A. 
21); that the deceased never complained about his health and 
the witness considered him to be in good health and a conscien- 
tious person (J.A. 21). 

MAUDE M. PERRY: That she had not known the deceased 
(J.A. 22); that at 11:20 on the night of the accident she was 
coming out of the parking lot of High’s Dairy Products Store, 
9625 Columbia Pike, Annandale, where she is the manager, 
and noticed a panel truck (which deceased was driving) pass- 
ing the driveway (J-A. 22, 26); that she waited until it passed 
and then drove directly behind for a distance of about two and 
« half miles to the bridge (where the fatal accident occurred) 
(J.A. 22) ; that this following of the truck was not purposeful 
(J.A. 22); that she remained about two car lengths behind at 
a speed of about 40 miles an hour; that she was watching all 
the way because it is a dangerous road (J.A. 22) ; that there is 
a bend in the road just before reaching the bridge and she lost 
the tail light of the truck for about two seconds and then saw 
the truck again; that then all at once the “tail lights disap- 
peared” dnd the next thing she knew she was (in the words of 
the witness) “completely opposite, and all I could see, the 
headlights and tail lights going over and over, and I knew 
somebody had gone over the bridge” (J.A. 23); that she drove 
to the nearest house and got help; that she had seen nothing 
unusual in the driving of the truck, the driver “drove as good 
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as anybody could have driven”, there was “no swerving and 
absolutely no speeding” (J.A. 23, 24); that there are several 
curves in the road and she was following the truck for about 
six or seven minutes and they were both driving at the same 
rate of speed (J.A. 24); that, based on her experience of 50 
years of driving automobiles, she did not see anything unusual 
in the driving of the truck driver (J A. 24, 25); that the truck’s 
tail lights first disappeared while it was going around a bend 
just a very short distance from the bridge; that the road is 
down grade to the bridge (J.A. 25, 26); that the truck “was on 
the right-hand side of the road all the time” (J.A. 25) ; that the 
truck was headed in the direction of Washington when the 
accident occurred (J.A. 26). 

JOHN J. McBURNEY: That he lives at 2509 Keating 
Street, Hillcrest Heights, Maryland, and had been a next-door 
neighbor of the deceased employee for about five years from 
September or October of 1954 (J.A. 27); that the deceased was 
about as stable a person as one could find with nothing erratic 
about him (J.A. 27); that deceased had a truck parked in 
front of his house at various times with the name “Southern 
Service” or “Southern Wholesalers” on it, but it was not always 
the same truck (J-A. 27); that the witness had never seen the 
deceased intoxicated (T. 63) * and deceased never drank hard 
liquor in his presence (J .A. 28); that the last time he saw the 
employee alive was on the night of Monday, March 9 (1959), 
at which time deceased was driving the truck he drove the next 
day (J.A. 28); that the speedometer of the wrecked truck 
(which the witness examined on March 12, 1959 (T. 66, 67)) 
then registered 82,868 miles (J.A. 28); that the records of the 
employer showed the speedometer to have registered 82,814 
miles when gasoline had been put in the truck at the garage in 
Northeast Washington at about nine o’clock on the morning of 
March 10, 1959, thereby indicating that the truck had traveled 
fifty-four (54) miles on the day of the accident (J.-A. 28, 29, 
47); that, according to the speedometer in the witness’ own 
car, the distance from High’s store to the bridge where the 


— 
=P refers to the typewritten transcript of the hearing before the deputy 
commissioner. 
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accident occurred is 2.6 miles (J.A. 29); that when he saw the 
deceased on Monday night (before the accident), the employee 
“Jooked all right” (J.A. 30); that the truck the deceased regu- 
larly drove was higher and bigger than the panel-type truck 
he was driving at the time of the accident (J.A. 31); that the 
deceased had been driving his regular truck a couple of years 
(J.A. 31). 

PAUL R. ST. CLAIR, a witness called by respondents: That 
he is a police officer of the county (where the accident oc- 
curred) ; that he investigated the accident which resulted in the 
death of Mr. Williams, having arrived on the scene at 11:35 
p.m. (J.A. 32); that, traveling east on. Columbia Pike (where 
the bridge in question is located), there is a down grade of about 
@ quarter of a mile; that at the top of the grade there is a 
curve in the road; that a driver can see the bridge half way 
down the grade but cannot see the bridge from the top of the 
grade (on account of the curve in the road) ; that the speed of 
the truck at the time of the accident, estimated from the dam- 
age done to the bridge, was approximately 40 to 50 miles per 
hour (J.A. 34-35); that the distance from the High store to 
the scene of the accident is about two and a half miles (J.A. 
35); that the truck was going in the direction of Washington 
at the time of the accident (J.A. 35); that “a large number of 
accidents” have occurred in the same area; that in fact the 
evening after the accident in question a school bus almost went 
over the bridge (J.A. 36). 

(MRS.) LAMAR M. LEOPOLD, a witness called by re- 
spondents: That her address is Route 3, Box 157, Fairfax Hills, 
mailing address Annandale, Virginia; that the deceased came to 
her house on March 10, 1959, to repair a washing machine and 
dryer (J.A. 36); that she had never met him before that time; 
that he arrived between 4 and 5 o’clock, more likely about 
4:30 p.m. (J.A. 36) ; that he left home shortly after six o’clock; 
that he was driving a truck (J.A. 37); that after the deceased 
left, the witness and one Louise Cathcart, a friend, finished 
dinner and drove to town (Washington, D.C.) (J.A. 37, 38); 
that driving back home they passed the scene of the accident; 
that the ambulance was just arriving at the scene and the next 
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day she learned from a police officer that Mr. Williams was the 
person involved in the accident (J.A. 37); that during the 
time the deceased had been in her home his behavior was correct 
and courteous (J.A. 38); that she and her friend, on the night 
in question, had driven to and from Washington by way of 
Columbia Pike (the same route which deceased had used) 
(J.A. 38). 

(MRS.) ELEANOR WI TZENBURGER, a witness called 
by respondents: That the deceased repaired a dish washer at 
her home on the day of his death, between 10:30 and 11:00 a.m. 
(J.A. 38, 39); that the behavior of the deceased was “much 
better than the normal repairman that comes to the house”; 
that the deceased was “real wonderful” about the servicing of 
the dish washer (J.A. 39); that the conversa’ ion of the de- 
ceased was not only intelligent but “very enjoyable” (J.A. 39). 

(MRS.) ELEANOR PANIZZA, a witness called by the 
respondents: That the deceased called at her home, 2014 North 
Ohio Street, Arlington, Va., at 10:00 a.m. on March 10, 1959, 
but she was not home and deceased left a card (J.A. 40); that 
she has no information or knowledge concerning the where- 
abouts of deceased during the afternoon or evening and night 
of March 10, 1959 (J.A. 40). 

(MRS.) DOROTHEA REAVES, a witness called by the 
respondents: That on March 10, 1959, the deceased called at 
her home between 1:30 and 2:00 p.m. to fix a refrigerator 
(J.A. 41); that he stayed about 45 minutes (J.A. 41); that 
she has no information or knowledge concerning the deceased’s 
whereabouts from the time he left her home until the time 
of the accident (J.A. 41). 

HENRY J. GERWE, a witness called by the respondents: 
That he is employed by Southern Service Inc., and has charge 
of its records, the work orders and job sheets, for the jobs Mr. 
Williams was to do on the day of his death (J.A. 42); that 
such records for March 10, 1959 (Respondents’ Exhibits “Dp” 
through “K”, T. 151-158) show that the deceased completed 
certain jobs as indicated on those records (J.A. 42-43); that 
deceased was supposed to do one more repair job on that day 
for a customer named Burdos who lived at 600 Darington 
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Street, Southeast, Washington, D.C., but there is no indication 
on the work order as to whether that job was done (J.A. 43); 
that deceased had completed all his work in Virginia for March 
10, 1959, with the exception of the Panizza job (supra) and 
the work at Mrs. Leopold’s residence which was only partly 
completed (J.A. 43-44) ; that the work hours of deceased were 
from. 8:15 a.m. to 5:05 p.m. (J.A. 44); that he was authorized 
to use the Southern Service company’s truck to his home from 
the last job each day, and from his home to his other place of 
work with the Washington Terminal Company, and from the 
latter place to the employer’s place of business in the morning 
(J.A. 44-45) ; that he had no knowledge of deceased using the 
company truck before the accident in violation of company 
rules (J.A. 45); that he never received any complaints from 
customers to the effect that the behavior of deceased was 
unusual and he considered deceased one of the company’s 
satisfactory employees (J.A. 45). 

[Plaintiffs’ allegation in paragraph 5 of the complaint that 
the deceased was not “authorized” to work overtime on March 
10 is immaterial since the return to Washington from Virginia 


in the truck would have been necessary anyway. Moreover, 
the deputy commissioner was not required to accept the em- 
ployer’s testimony in this respect especially in view of the 
testimony that the deceased habitually worked overtime and 
was expected to complete his assignments.] 


SUMMARY OF ARGUMENT 


The evidence in the record considered as a whole supports 
the deputy commissioner’s findings: (1) That the deceased 
employee’s injury and death arose out of and in the course 
of employment, and (2) that his injury and death did not 
result solely from intoxication. 

There was no evidence, contrary to appellants’ contention, 
that the deceased had deviated from his employment so as to 
take him out of the coverage of the Compensation Act, but 
assuming arguendo that there had been such deviation, the 
evidence showed that at the time of the injury the deceased 
was driving his truck on a direct route back to Washington, 


11 


D.C., as required by his employment, so that any alleged 
deviation had ended and was no longer a factor in the case. 

With reference to the finding that the deceased’s death was 
not due solely to intoxication, it was the burden of the em- 
ployer and carrier to show by “substantial evidence,” accord- 
ing to Section 20(c) of the Act, 33 U.S.C., Sec. 920(c), that 
such death was due solely to intoxication; otherwise, according 
to that section, the presumption is that the death was not 
occasioned solely by intoxication. The evidence showed that 
a complexity of factors entered into the cause of the accident: 
A dangerous highway, a bend in the road just before reaching 
the bridge where the accident occurred, an incline leading to 
the bridge, the fact of nighttime driving on a country road. 
These factors plus the other evidence in the case warranted 
the deputy commissioner as the trier of the fact to find that 
the accidental injury was not due solely to intoxication. Cer- 
tainly the evidence did not compel a contrary finding. O'Leary 
v. Brown-Pacific-Mazon, Inc., 340 U.S. 504 (1951). 


AEGUMENT 


I 


The record supports the finding that the injury arose out of 
and in the course of employment 


(a) Applicable standards 

The scope of judicial review in cases such as the one at bar is. 
set forth in O’Leary v. Brown-Pacific-Mazon, Inc., 40 US. 504 
(1951), in which the Supreme Court said: 


* * © The standard, therefore, is that discussed in 
Universal Camera Corp. v. National Labor Relations 
Board, 340 USS. 474, 71 S. Ct. 456. It is sufficiently de- 
scribed by saying that the findings are to be accepted 
unless they are unsupported by substantial evidence on 
the record considered asa whole. * * * 

* * * * & 

* «© © We do not mean that the evidence compelled 

this inference; we do not suggest that had the Deputy 
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Commissioner decided against the claimant, a court 
would have been justified in disturbing his conclu- 
sion. * * * [Emphasis supplied.] 
Similarly with reference to the inferences drawn by a deputy 
commissioner, the Supreme Court in Cardillo v. Liberty Mutual 
Ins. Co., 330 U.S. 469 (1947), said: 


In determining whether a particular injury arose out 
of and in the course of employment, the Deputy Com- 
missioner must necessarily draw an inference from what 
he has found to be the basic facts. The propriety of that 
inference, of course, is vital to the validity of the order 
subsequently entered. But the scope of judicial review 
of that inference is sharply limited by the foregoing 
statutory provisions. If supported by evidence and not 
inconsistent with the law, the Deputy Commissioner's 
inference that an injury did or did not arise out of and 
in the course of employment is conclusive. No review- 
ing court can then set aside that inference because the 
opposite one is thought to be more reasonable; nor can 
the opposite inference be substituted by the court be- 
cause of a belief that the one chosen by the Deputy Com- 
missioner 1s factually questionable. 

* © © It is likewise immaterial that the facts permit 
the drawing of diverse inferences. The Deputy Com- 
missioner alone is charged with the duty of initially 
selecting the inference which seems most reasonable and 
his choice, tf otherwise sustainable, may not be disturbed 
by a reviewing court. [Emphasis supplied.] 

- Under such interpretations of the Longshoremen’s Act by 
the Supreme Court of the United States and by this Court 
(General Accident Fire & Life Assurance Corporation v. Brit- 
ton, 103 U.S. App. D.C. 135, 255, F. 2d 544; Liberty Mutual 
Insurance Company v. Britton, 100 U.S. App. D.C. 236, 243 F. 
2d 659), a court will not set aside a compensation order unless, 
on the whole record, the deputy commissioner was “compelled” 
to make findings, draw inferences and arrive at conclusions dif- 
ferent from those set forth in the compensation order com- 
plained of. 
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The deputy commissioner’s task in the instant case was to 
decide from the evidence in the record as 4 whole and the 
reasonable inferences to be drawn from such evidence whether 
or not the death of the employee resulted from an injury which 
arose out of and in the course of employment. 

In construing the Act the courts uniformly hold that work- 
men’s compensation laws should be construed liberally in favor 
of injured employees and their dependents. Baltimore & 
Philadelphia Steamboat Co. v. Norton, 284 U.S. 408 (1932) n 
Pillsbury v. United Engineering Co., 342 US. 197 (1952) ; 
Voris v. Eikel, 346 U.S. 328 (1953); Associated General Con- 
tractors v. Cardillo, 70 App. D.C. 303, 106 F. 2d 327 (1939). 
This Court also has held that doubts should be resolved in 
favor of the employee or his dependent family. Robinson v. 
Bradshaw, 92 U.S. App. D.C. 216, 206 F. 2d 435 (1953), cert. 
den. 346 U.S. 899; Travelers Insurance Company v. Donovan, 
95 U.S. App. D.C. 331, 221 F. 2d 886 (1955). 


(b) Discussion 
Appellants contend, in effect, that the deceased employee’s 


fatal injury occurred while he was on a frolic of his own, so that 
his death cannot be said to have arisen out of and in the course 
of his employment within the meaning of Section 2(2) of the 
Longshoremen’s Act, 33 U.S.C. Sec. 902(2). (They also inter- 
pose intoxication as a defense, which will be discussed later.) 
As to the first point, a review of the evidence of record shows 
that the deceased, a driver serviceman, at the time of the acci- 
dent was traveling on a direct route lying between Virginia, 
where his services for his employer’s customers were rendered, 
and his home. Obviously, then, there is no basis for claiming 
that at the moment of injury the deceased employee was en- 
gaged in a geographical deviation that could be construed as 
placing him in a frolic-of-his-own category. While the interval 
elapsing between the time the employee completed his last 
service call in Annandale, Virginia, and the time he passed the 
High Dairy store in the same locality is unaccounted for, there 
is no evidence that during this period he was engaged in any 
personal pursuits either on or off his regular route. It would 
be speculation to say what he was doing in the interval. In 
569538—60-—3 
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the “absence of substantial evidence to the contrary,” the Act 
(Section 20(a), 33 US.C. Sec. 920(a)) provides a presump- 
tion that the claim “comes within the provisions of the Act.” 
In other words, if the appellants claim that there was a devia- 
tion which took the employee out of the scope of his employ- 
ment, they must prove such fact by substantial evidence. In 
the absence of such proof, the presumption applies. 

If it were permissible to speculate on what the deceased was 
doing in the interval, one might say that he may have had car 
trouble or perhaps he called upon a customer not on the reg- 
ular list for whom he had done repairs previously and which 
needed supplemental work. At any rate it ig almost an under- 
statement to say that the evidence did not “compel” the in- 
ference that the deceased in the interval between the last 
known customer and the accident was doing something solely 
for his own benefit. See O’Leary v. Brown-Pacific-Mazon, 
Inc., 340 U.S. 504 (1951). 

However, even if a deviation from employment was assumed 
in point of time or geographically, the deviation had ceased 
before the accident occurred. For, as observed above, the evi- 
dence showed that the deceased was on @ direct route towards 
his home (where the vehicle was kept for the employer) on 
a route used by others (including the customer who was the 
last person to receive deceased’s services that evening) to reach 
Washington. This was a route the deceased could have been 
expected to have taken had he returned to his home destina- 
tion earlier that day. Therefore, when the accident occurred, 
any previous deviation that might be said to have arisen had 
ended and the situation should be judged as though a devia- 
fion had not existed. An identifiable deviation from a busi- 
ness trip for personal reasons (assuming arguendo that there 
had been such a deviation in this case) may sometimes take 
an employee out of the course of his employment. But this 
ig limited to the period of the actual deviation. When the 
employee has once returned to the route of his business trip, 
he thereby returns to the course of his employment (Larson 
on Workmen’s Compensation, Section 19 et seq.) and is again 
within coverage of the compensation law. See Railway Ez- 
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press Agency v. Lewis, 156 Va. 800, 159 SE. 188 (1931); 
Beaudry v. Watkins, 191 Mich. 445, 158 N.W. 16 (1916); 
Stratton v. Interstate Fruit Company, 47 8.D. 452, 199 N.W: 
117 (1924); Rachels v. Pepoon, 5 N.J. Mise. R. 192, 185 A: 
684 (1927); aff'd 104 N.J-L. 183, 139 A. 923; Zeier v. Boise 
Transfer Company, 43 Idaho 549, 254 P. 209 (1927); Western 
P.R. Company v. Industrial Accident Commission, 193 Cal: 
413, 224 P. 754 (1924); Fed. Mutual Liability Ins: Compant} 
v. Industrial Accident Commission, 94 Cal. App. 251; 270 P. 
992 (1928); Webb v. North Side Amusement Company, 298 
Pa. 58, 147 A. 846 (1929); Meyer v. Royalton Oi Company, 
167 Minn. 515, 208 N.W. 645 (1926); Schmiedeke v. Aetna 
Life Ins. Co., 192 Wis. 574, 213 N.W. 292 (1927); Curtis v. 
Royal Indem. Co., 112 S.E. 2d 819 (101 Ga. App. 158). 

Also, where an employee has delayed making his return trip 
for personal reasons, compensation will be awarded for an 
injury sustained on the homeward trip because he zs considered 
as having returned to his employment. In Retail Credit Com- 
pany v. Coleman, 227 Miss. 791, 86 So. 2d 666 (1956), an 
insurance field investigator had traveled by automobile to a 
town in his area and completed his investigatory work about 
five o’clock in the afternoon. As in the instant case, the evi- 
dence was silent as to his activities for the next 34 hours. 
However, the evidence did show that at 9:30 p.m. he went to 
a grill, met two former college classmates, drank beer, and left 
these social activities about midnight. On the way home, his 
car collided with another and he was killed. The court stated: 

* * * Personal deviation had been completed; and 
[the employee] had resumed his direct business route 
in the course of hisemployment. His death on this routé 
was within the statute. * * * [Emphasis supplied.] 


Similarly, in a later case, the court held that the rejection of 
a claim for compensation was erroneous where the evidencé 
disclosed that the deceased employee, an automobile salesman; 
initially entered upon a business mission in the course of his 
employment and temporarily deviated therefrom (for some 4 
or 5 hours) to engage in drinking with some friends and there- 
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after “resumed his direct, business route to his home” and was 
killed when the automobile which his employer furnished him 
struck a power pole. Thrash v. Jackson Auto Sales, 232 Miss. 

845, 100 So. 2d 574 (1958). 

The case of Sherrill & LaFollette v. Herring, 78 Ariz. 332, 
279 P. 2d 907 (1955), sets forth the rule. There an employee, 
returning in a truck from a trip on which his employer had sent 
him, had deviated from his course to spend several hours in a 
tavern and was killed when he again started homeward. In 
response to the contention that the nature of the activities 
demonstrated that the employee had completely left his em- 
ployment, the court said: 

; * * © A time lapee of from one to three hours would 
not require the commission as a matter of law to infer 
that the decedent had abandoned his employment for 
the return trip over a regular and direct route. The 
commission is not compelled to say that the employer- 
employee relationship was completely severed and that 
the delay in complying with the employer’s orders con- 
verted the.return trip into a pleasure jaunt. * * * 
[Emphasis supplied.] 

This court has manifested a similar approach to this subject 
of deviations. Thus, in Cardillo v. Hartford Accident & In- 
demnity Co., 71 App. D.C. 330, 109 F. 2d 674 (1940), an award 
of the deupty commissioner was sustained where the driver of 
@ sight-seeing car was injured during a deviation for the pur- 
pose of getting food at a point two miles away from the place 
where he was to have picked up passengers for his employer. 
And in Employers’ Liability Assurance Company, Ltd. v. 
Hoage, 63 App. D.C. 58, 69 F. 2d 227 (1934), where a road 
salesman had not begun his business trip until one day after 
the time fixed by the employer for the start and had then 
commenced it in the company of a woman whom he invited to 
go along part way and have supper with him, the court stated: 

Here we have a case where the employee was expected 
by his employer to begin a journey by automobile on 
one day but which, for purposes of his, he delays until 
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the next. * * * the delay, though it may have been 

a breach of discipline, would not defeat the application 

of the statute to an accident occurring after the employee 

had gone back to his work. * * * [Emphasis supplied.] 
Cf. B. F. Goodrich Co. v. Britton, 78 US. App. D.C. 221, 139 F. 
2d 362 (1943) (where compensation was allowed survivors of 
an employee who was fatally injured while returning home in 
acar, the employer alleging in its complaint that deceased was 
enroute to Washington from Harrisburg, Pennsylvania, “or 
from the house of a friend in Pennsylvania” [emphasis sup- 
plied]); Williams v. American Employers’ Ins. Co., 71 App. 
D.C. 153, 107 F. 2d 953 (1939) (where the Court stated with 
respect to an employee’s return trip that “Gt must be remem- 
bered that the accident occurred on the usual and only route 
by which employee could return to Washington * * *.”) 
{Emphasis supplied.] 

Accordingly, and consistent with the principles stated in the 
above cases, the deputy commissioner was warranted in finding 
from the evidence that the fatal injury in the instant case arose 
out of and in the course of employment. The existence of af- 
firmative evidence concerning the location and the direction in 
which the truck was traveling at the time of the accident— 
evidence nowhere contradicted in the record—was sufficient to 
sustain that finding even without the assistance afforded claim- 
ants in this respect by the presumption in Section 20(a) of the 
‘Act, 33 U.S.C. Sec. 920(a), to the effect that it shall be pre- 
sumed, in the absence of substantial evidence to the contrary, 
“that the claim comes within the provisions of this Act.” This 
presumption, which has received a liberal construction (Robin- 
son v. Bradshaw, 92 U.S. App. D.C. 216, 206 F. 2d 435 (1953), 
cert. den. 346 US. 899; Travelers Insurance Co. v. Donovan, 
95 US. App. D.C. 331, 221 F. 2d 886 (1955)), is applicable here. 

Judge Rutledge stated the rule succinctly in Hartford Acci- 
dent & Indemnity Co. v. Cardillo, 72 App. D.C. 52, 112 F. 2d 11, 
cert. den. 310 U.S. 649 (1940), when he said: 


The statute creates a presumption “in the absence of 
substantial evidence to the contrary—(a) That the 
claim comes within the provisions of this chapter.” 
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That the injury occurs in the course of the employment 
strengthens the presumption that it arises out of it. 
Moreover, “where there is doubt, it should be resolved 
in favor of the injured employee or his dependent 
family.” * * * [Emphasis supplied.] 

[The case of Owen v. Hardware Mutual Casualty Co., 158 F. 
2d 471 (C.A. 5, 1946) relied upon by appellants is distinguisha- 
ble, if indeed it need be distinguished in view of the weight of 
authority to the contrary in the circuit for the District of Co- 
lumba, by the facts in that case where the employee “had 
specific instructions not to drive the truck on personal business 
or during the night time,” which is what he was doing when 
injured.] 

Il 


The record supports the finding that the death was not sus- 
tained solely by the intoxication of the employee 


Turning to the appellants’ contention of intoxication, it is to 
be noted that intoxication is a defense only “if the injury was 
occasioned solely by intoxication of the employee.” See Section 
3(b), 33 U.S.C. Sec. 903(b). Also, by Section 20(c), 33 U.S.C. 
Sec. 920(c), there is a statutory presumption that the injury 
was not so occasioned. 

The question of intoxication as the cause of the injury (sole 
cause or otherwise) presented an issue of fact for the deputy 
commissioner to decide as the trier of the facts. The deputy 
commissioner found that the employee’s injury and death were 
not occasioned solely by intoxication. If supported by the 
record as a whole, that finding is binding upon the reviewing 
court, even though a contrary inference might have been drawn 
by the deputy commissioner. Wimmer v. Hoage, 67 App. D.C. 
128, 90 F. 2d 373 (1937); Maryland Casualty Co. v. Cardillo, 
71 App. D.C. 160, 107 F. 2d 959 (1939); C. F. Lytle Co. 
v. Whipple, 156 F. 2d 155 (C.A. 9, 1946) ; Steamship Terminal 
Operating Corporation v. Schwartz, 140 F. 2d 7 (C.A. 2, 1944) ; 
Fonze v. Stuyvesant Oil Burner Corp., 197 N.Y.S. 2d 496 
(March 16, 1960) (14.6 per cent alcohol). 


19 


The courts have uniformly affirmed a finding of the trier of 
the facts that the injury did not result solely from intoxication 
of the employee where other contributing factors existed. 
Maryland Casualty Co. v. Cardillo, supra, 71 App. D.C. 160, 
107 F. 2d 959 (1939); Department of Taxation & Finance v. 
De Parma, 3N.Y'S. 2d 120 (1938) ; Southern Can Co. v. Sachs, 
149 Md. 562, 131 A. 760 (1926); Hahnemann Hospital v. In- 
dustrial Board of Illinois, 282 Ill. 316, 118 NE. 767 (1918); 
Griffiths & Sprague Stevedoring Co. v. M arshall, 56 F. 2d 665 
(W.D. Wash. 1930). 

Driving an automobile has been said to present a “complex 
of various factors.” Scott v. George Schaefer & Sons Co., 160 
N.YS. 2d 429 (1957). There, an outside salesman, driving 
after dark, collided with the lighted rear end of a trailer 
standing along the road. The pathological evidence disclosed 
a fifteen per cent alcoholic content. There were skid marks 
showing where the driver had slid into the parked vehicle. 
Sustaining the award over a contention of intoxication under 
statutory language identical with that cited above with respect 
to the Act involved here, the court held: 


In our view, the board was justified in finding that the 
presumption that decedent’s death did not result solely 
from intoxication * * * had not been overcome by 
substantial evidence. The cause of the vehicle’s colli- 
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sion was doubtless a complex of various factors. 
Such “multiple causation” was recognized in Shannon 
v. American Can Co., 107 N.Y.S. 2d 1 (1951) where the 
facts of the accident were somewhat more favorable to 
the claimant’s case than here but the volume of alcohol 
consumed by the employee was greater. [Emphasis 
supplied.] 

In the Shannon case, cited in the above quotation, a truck 
driver collided with a vehicle standing on a dark street without 
lights, and was killed when his truck overturned. The court, 
after reviewing many cases concerned with the effect of intoxi- 
cation as the sole cause of injury and death, stated: 
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On autopsy it was demonstrated that the liver con- 
tained alcohol “3 plus—large amount.” The undis- 
puted medical testimony is that with this amount of 
alcohol in the liver there was an equivalent amount in 
the brain and that the decedent was intoxicated at the 
time of the accident. 


* * * * * 


* © © The driver in active control of the operation of 
a vehicle in collision is shown by the undisputed evi- 
dence to have been intoxicated. There may, of course, 
be cases of motor vehicle control where intoxication 
would appear to the reasonable mind the only cause 
and the presumption would be deemed met as a mat- 
ter of law. * * * Even if [the “precipitating factor” 
of collision] were greatly outweighed by intoxication, 
it would be appropriate to apply the presumption, as 
the ‘board did, and to bring the case within the 
statute. [Emphasis supplied.] 


The case here under consideration, similarly as those cited 
above, involves “multiple.causation” or a “complex of various 
factors.” There was direct testimony showing that the place 
where the accident arose was a dangerous one; the accident 
occurred at night; there was a bend in the road just before 
reaching the bridge; there had been numerous accidents in that 
area; and only the day after the employee was killed, a school 
bus nearly went off the bridge. In addition, there was direct 
testimony by an experienced driver who followed the deceased 
for some distance before the fatal accident that the employee 
had been driving in a reasonable manner, keeping to the right 
side of the road. This “complex of various factors” favoring 
deceased could well be regarded by the deputy commissioner, 
ag indeed it was, as warranting the finding that intoxication 
was not the sole cause of the employee’s death, even though it 
were to be regarded as a contributing factor. 

In addition to all of the above, Section 20(c) of the Act, 33 
U.S.C. Sec. 920(c), provides that in the absence of substantial 
evidence to the contrary, it shall be presumed that the injury 
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was not occasioned solely by the intoxication of the injured 
employee. But even if this provision were not in the law, the 
burden would be upon the employer to establish this defense, 
Coz Bros. Laundry Co. v. Jones, 220 Ark. 431, 248 S.W. 2d 91 
(1952), and the burden would not shift to the employee. 
The fact that the drinking may have “increased” the haz- 
ards of the road, as appellants assert, falls short of the require- 
ment that the intoxication be the sole cause of the injury to 
bar compensation. The very fact that there were other haz- 
ards indicates that the drinking was not the sole cause of the 


accident. 
APPELLANTS’ BRIEF 


The return home 


Appellants state (page 7 of their brief) that the interests 
of the employer were “fulfilled” upon the completion of the 
last job. They ignore that it was deceased’s duty to drive his 
employer's truck back to his home. Therefore the employer’s 
interests were not fulfilled upon the completion of the last job. 
We presume it is not necessary to discuss such an elementary 


workmen’s compensation principle as that the return home 
is part of a business trip. Goodrich v. Britton, 78 U.S. App. 
D.C. 221, 139 F. 2d 362 (1943). 


COMMONALTY DOCTRINE 


On page 10 of their brief, appellants present the outmoded 
“Commonalty Doctrine,” which holds that even though the 
employment subjected the employee to the risk which in fact 
injured him, nevertheless he may not recover unless such risk 
was greater than the risk to which the general public was 
subjected. 

All courts which have given critical consideration to the 
doctrine have repudiated it so that in the words of Larson, 
Workmen’s Compensation Law, Section 9.20 (whom appel- 
lants quote on page 10 of their brief), the rule “Gg now regarded 
as primitive and quite obsolete.” See New Amsterdam Cas- 
ualty Co. v. Hoage, 61 App. D.C. 306, 62 F. 2d 468 (C.A.D.C. 
1932). 
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CONCLUSION 


In view of the above, it is respectfully submitted that the 
compensation order complained of is in accordance with law 
and that the judgment of the court below sustaining it was 
proper and should be affirmed. 
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